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A-l Filed Nov. 3,1951. Joseph W. Stewart, Clerk 

In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,235 


Local Union No. 1229, International Brotherhood of 
Electrical Workers, Petitioner, 
v. 

National Labor Delations Board, Respondent. 


Petition for Review Of, and To Modify an 
Order of the National Labor Relations Board 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

Local Union No. 1229 of the International Brotherhood 
of Electrical Workers, A. F. of L. (hereinafter referred to 
as “Petitioner”) petitions this honorable court to review 
and modify a final order dated June 26, 1951 by the Re¬ 
spondent National Labor Relations Board (hereinafter re¬ 
ferred to as the “Board”) by which it is aggrieved and its 
interests are adversely affected and respectfully shows to 
the Court as follows: 

1. Petitioner is a labor organization engaged in pro¬ 
moting and protecting the interests of its members who are 
employed in the radio and television industry in the city of 
Charlotte, North Carolina. 

2. The Board issued a final order and decision on the 
26th day of June 1951, a copy of which is annexed hereto 
and made a part hereof as Exhibit “A”, finding that the 
Jefferson Standard Broadcasting Company (hereinafter 
referred to as the “Company”) had committed certain un- 
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fair labor practices under the terms of the Labor-Manage¬ 
ment Relations Act of 1947, hereinafter referred to as the 
“Act”, and ordering the Company to cease and desist from 
such practices and to take other affirmative action. 
A-2 The Board, however, dismissed the allegations in the 
complaint charging that the Company had discrimin- 
atorily discharged George B. Patterson, Jr., S. J. Sullivan, 
Walter S. Hill, T. W. Perkins, Robert R. Hilker, A. 0. 
Richardson, Allen W. Hingle, E. L. Stroupe and Sterling L. 
Hicks in violation of Section S (a)(3) and 8 (a)(1) of the 
Act, and that the Company refused to bargain with Peti¬ 
tioner in violation of Section 8 (a)(5) of the Act. 

3. Petitioner has been improperly denied the relief which 
it has sought by such action of the Board in dismissing the 
allegations of the complaint stated in the preceding para¬ 
graph. 

4. The Court has jurisdiction of these proceedings pur¬ 
suant to the provisions of Section 10 (f) of the National 
Labor Relations Act (49 Stat. 452) as amended by the 
Labor-Management Relations Act of 1947, (61 Stat. 146, 29 
r.S.C. Sec. 141 et seq.). 

The nature of the proceedings as to which review is 
sought is as follows: 

1. On September 13, 1949 Petitioner filed a charge 
against Jefferson Standard Broadcasting Co. Inc., which 
operates a radio and television station known as “WBT” 
in the city of Charlotte, North Carolina, alleging that the 
Company had violated Section 8 (a)(3) of the Act. 

2. On January 31, 1950 the Regional Director of the 
Fifth Region of the Board (Baltimore, Maryland) issued a 
complaint alleging that the Company had engaged in and 
was engaged in unfair labor practices affecting commerce 
within the meaning of Section 8 (a)(1) and 8 (a)(3) and 
Section 2(6) and (7) of the Act. 

3. The Company filed its answer denying the alleged un- 
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fair labor practices, and a hearing was held on the com¬ 
plaint from March 13 to March 17, 1950 before a Trial Ex¬ 
aminer of the Board at Charlotte, North Carolina. 

A-3 4. At the conclusion of the case-in-chief of the 

General Counsel of the Board, he moved to amend 
the complaint to add the allegation that the Company had 
refused to bargain in violation of Section 8 (a)(5) of the 
Act. At the conclusion of its case the Company amended 
its answer to deny the allegation that Section 8 (a)(5) had 
been violated and waived further hearing. The Trial Ex¬ 
aminer granted the motion of the General Counsel to con¬ 
form the pleadings to the proof. 

5. The hearing was reopened on July 10, 1950 pursuant 
to motion of the General Counsel and further evidence 
was adduced concerning the Company’s alleged refusal to 
bargain since the hearing of March 13 to 17, 1951. 

G. On August 21,1950 the Trial Examiner filed his Inter¬ 
mediate Report with the Board finding that the Company 
is engaged in commerce within the meaning of the Act; 
that the Company’s discharge of the nine employees named 
on page 2 of this Petition and Leonard Flowers was in 
violation of Sections 7, 8 (a)(1) and 8 (a)(3) of the Act 
because the Company thereby retaliated against them for 
concerted activities engaged in by the said employees for 
their mutual aid and protection, that their distribution of 
a handbill entitled “Is Charlotte a Second-Class City?” did 
not constitute justification for such discharge; and that by 
refusing to bargain collectively with the Union on April 30, 
1950 and at all times thereafter the Company had violated 
Section 8 (a)(5) of the Act. The Trial Examiner recom¬ 
mended that the Company be ordered to cease and desist 
from such unfair labor practices and take other affirmative 
action, including reinstatement of the discharged men. 

7. The case was transferred to the Board, exceptions 
■were filed by the Company and oral argument was heard 
before the Board on April 3,1951. 
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S. On June 26, 1951 the Board issued its Decision and 
Order, adopting the Trial Examiner’s findings but with a 
number of changes in which the Board differed from the 
Trial Examiner. The Board dismissed the com- 
A-4 plaint insofar as it alleges that the Company violated 
Section S (a)(1) and (3) of the Act by discharging 
those individuals who were actually implicated in the pub¬ 
lication and distribution of the handbill because they went 
beyond the pale in performing such acts. The Board also 
dismissed the allegations of the complaint insofar as they 
alleged that the Company had refused to bargain with the 
Union in violation of Section 8 (a)(5) of the Act. The 
Board found that Leonard Flowers had not been implicated 
in the publication and distribution of the handbill and or¬ 
dered his reinstatement. The Board also found the Com¬ 
pany guilty of certain other unfair labor practices, ordered 
the Company to cease and desist from such unfair labor 
practices and to post appropriate notices. One member of 
the Board dissented on the ground that the publication and 
distribution of the handbill was not justification for the 
discharge because neither the means nor the object of the 
concerted activity was unlawful. 

9. The points upon which Petitioner intends to rely for 
the relief herein requested are as follows: 

(a) The Board’s dismissal of the complaint insofar as it 
alleges the Company violated Section 8 (a)(1) and (3) of 
the Act by discharging the employees engaged in the publi¬ 
cation and distribution of the handbills is contrary to law 
and represents the substitution of administrative discre¬ 
tion for, and in place of, the application of law. Since the 
Board found that the ultimate purpose of the publication 
and distribution of the handbill was lawful and adopted the 
Trial Examiner’s finding that the employees believed the 
facts stated in the handbill to be truthful, the Board erred 
in failing to conclude that the Company had violated Sec¬ 
tions 8 (a)(1) and (3) by discharging such employees. 
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(b) The Board erred in failing to adopt the Trial Ex¬ 
aminer’s finding that the Company had refused to bargain 
from and after April 10, 1950 because the alleged loss of 
majority by the Union was due to the unfair labor practices 
of the Employer i.e. the discharge of the Union mem- 
A-5 bers in violation of Section 8 (a)(1) and (3) of the 
Act. 

More specifically, the Board erred by reason of the fol¬ 
lowing : 

1. The rule which has been well established by the courts 
that the protection of Section 7 does not embrace concerted 
activity undertaken for an unlawful objective, or protect 
employees against discharge for resorting to unlawful 
means in pursuit of their collective bargaining ends, how¬ 
ever lawful, has been varied by the Board without author¬ 
ity of law by substituting the vague, indefinite and non- 
administrable standards of “indefensibility” and “beyond 
the pale” for “unlawful means”. 

2. The conclusions of the Board that the concerted activ¬ 
ity of the employees in this case were “hardly less ‘indefen¬ 
sible’ than acts of physical sabotage” and that such activity 
“caused Respondent to apprehend a loss of advertising 
revenue due to dissatisfaction with its television service” 
are neither findings of fact nor rulings of law supporting 
the dismissal of the complaint insofar as it alleged a viola¬ 
tion of the Act by reason of the discriminator}’ discharges. 
Such conclusions are not supported by substantial evidence 
in the record considered as a whole. 

3. On the contrary, the finding of the dissenting member 
of the Board that the handbill did not and could not result 
in any present financial loss to the Company is supported 
by substantial evidence in the record considered as a whole. 

4. The Board erred in failing to apply the rule of law 
that the lawful concerted activity of employees in a labor 
dispute is protected whether or not they are acting in the 
formal capacity of a trade union. 
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5. The Board erred in failing to find that the Company 
did not establish by a preponderance of the evidence, 
A-6 each dischargee’s guilt, even under the theory of 
law adopted by the Board as to the scope of protec¬ 
tion afforded by Section 7 of the Act. 

WHEREFORE, Petitioner Prays: 

1. That a certified copy hereof be served according to 
law upon the Respondent, National Labor Relations Board, 
and that the Respondent National Labor Relations Board, 
be required in conformity with law to certify to the Court 
a transcript of the record wherein its order was entered, 
including the testimony, evidence and exhibits taken, the 
pleadings, the Intermediate Report of the Trial Examiner, 
and the Exceptions taken thereto, and the findings, conclu¬ 
sions, decision and order of the said National Labor Rela¬ 
tions Board. 

2. That said proceedings, findings, conclusions, decision 
and order of the Board be reviewed and that the order of 
the Board be modified to require the Company, its officers, 
agents, successors or assigns, to cease and desist from re¬ 
fusing to bargain collectively with Local Lnion No. 1229, 
International Brotherhood of Electrical Workers, A.F.L. 
as the exclusive bargaining representative of the Company’s 
employees in the appropriate unit, with respect to rates of 
pay, wages, hours of employment and other conditions of 
employment and to take the following affirmative action: 

(a) Offer to George B. Patterson, Jr., S. J. Sullivan, 
Walter S. Hill, T. W. Perkins, Robert R. Hilker, A. 0. 
Richardson, Allen W. Hingle and E. L. Stroupe imme¬ 
diate and full reinstatement to their former or sub¬ 
stantially equivalent positions, without prejudice to 
their seniority and other rights and privileges previous¬ 
ly enjoyed, and make them whole for any loss of pay 
they may have suffered by reason of the Company’s 
discrimination against them, and 



A-7 (b) Make whole Sterling L. Hicks for any 

loss of pay he may have suffered by means of the 
Respondent’s discrimination against him for the period 
September 3,1949 to January 12,1950. 

3. ThaL a. decree be entered ^enforcing tlie parts of the 
or&er of the Board here involved as modified pursuant to 
t he preceding parag raph. 

4. That this Court exercise its jurisdiction and grant to 
Petitioner such other and further relief in the premises as 
the rights and equities of the cause may require and to the 
Court may seem just and proper. 

Respectfully submitted, 

/s/ Louis Shermax 
1200 - 15th St., N. W. 

Washington, D. C. 

Attorney for Local Union No . 1229 , 
I.B.E.W. (A. F. ofL.) 

November 3, 1951 

A-8 Filed Dec. 19, 1951. Joseph W. Stewart, Clerk 

In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 11,235 


Local Union No. 1229, International Brotherhood of 
Electrical Workers, Petitioner, 


v. 

National Labor Relations Board, Respondent. 


ON PETITION TO REVIEW AND MODIFY IN 
PART AN ORDER OF THE NATIONAL LABOR 

RELATIONS BOARD 
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Answer of the National Labor Relations Board to the 
Petition to Review and Modify in Part an Order 
of the National Labor Relations Board 

To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

Comes now the National Labor Relations Board, herein 
called the Board, and pursuant to the National Labor Rela¬ 
tions Act (61 Stat. 136, 29 U.S.C., Supp. IV, Sec. 151, 
et seq.) y files this answer to the petition to review and 
modify in part an order of the Board. 

1. The Board admits the allegations contained in para¬ 
graphs 1, 2, and 4, appearing on pages 1 and 2 of the peti¬ 
tion. 

2. The Board denies the allegations contained in para¬ 
graph 3, (page 2) of the petition. 

3. Answering the allegations contained in the section 
setting forth the ‘‘nature of the proceedings” before the 
Board (pages 2, 3, and 4 of the petition), the Board prays 
reference to the certified copy of the entire record of the 
proceedings before the Board, filed herein, for a full and 
exact statement of the pleadings, evidence, exhibits, rulings, 
findings of fact, conclusions of law and order of the Board, 
and all other proceedings had in this matter before the 

Board. 

A-9 4. The Board denies each and every allegation of 

error contained in paragraphs 1 through 5 (pages 5 
and 6) of the petition. 

5. The Board avers that the proceedings had before it, 
the findings of fact, conclusions of law, and order of the 
Board were and are in all respects valid and proper under 
the Act. 

WHEREFORE, the Board respectfully prays this Hon- 
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orable Court that the petition, insofar as it prays that the 
Board’s order be modified, be denied. 

/s/ A. Norman Somers 

Assistant General Counsel 
National Labor Relations Board 

Dated at Washington, D. C. 

this 13 day of December, 1951. 

A-10 In the United States Court of Appeals 
for the District of Columbia Circuit 

Local No. 1229, International Brotherhood of 
Electrical Workers, Petitioner, 


v. 


National Labor Relations Board, Respondent. 

No. 11,235 

CERTIFICATE OF SERVICE 

The undersigned certifies that one copy each of the 
Board’s answer and request for enforcement together with 
annexed certificate of service, index to record, and certifi¬ 
cate of record, in the subject matter, were this day served 
upon Louis Sherman, Esquire, International Brotherhood 
of Electrical Workers, 1200 15th Street, N. W., Washing¬ 
ton, D. C., Counsel for the Petitioner, and Guthrie, Pierce & 
Blakeney, Att: Whiteford S. Blakeney, Esquire, Johnston 
Building, Charlotte, North Carolina, and Cochran, Mc- 
Clenaghan & Miller, Att: F. T. Miller, Jr., Esq., Law Build¬ 
ing, Charlotte, North Carolina, Counsel for Respondent 



before Board; by sending the same to them, by registered 
mail, to the addresses listed above. 

/s/ Rose Mary Filipowicz 
Managing Attorney 

Subscribed and sworn to before me 
this 13 day of December, 1951. 

(SEAL) Eugene A. Keeney 
Notary Public, District of Columbia. 

My Commission Expires July 31,1956. 

1205 Charlotte, N. C. 

D-5140 

United States of America 
Before The National Labor Relations Board 

In the Matter of 

Jefferson Standard Broadcasting Company 

and 

International Brotherhood of Electrical Workers, 

AFL, Local 1229 

Case No. 34-CA-170 

Decision and Order 

On August 21, 1950, Trial Examiner Alba B. Martin is¬ 
sued his Intermediate Report in the above-entitled proceed¬ 
ing finding that the Respondent had engaged in and was 
engaging in certain unfair labor practices in violation of 
Section 8 (a)(1), (3), and (5) of the Labor Management 
Relations Act, 1947, and recommending that the Respondent 
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cease and desist therefrom and take certain affirmative 
action, as set forth in the copy of the Intermediate Report 
attached hereto. Thereafter the Respondent requested oral 
argument and filed its “Statement of Objections and Excep¬ 
tions to the Intermediate Report.” 

On January 31,1951, the Board granted the Respondent’s 
request for oral argument, which was heard by the Board 
on April 3, 1951, and in which the Respondent, the General 
Counsel, and the Union participated. 

The Board has reviewed the rulings of the Trial Examin¬ 
er and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the 
Intermediate Report, the exceptions, the brief of the Gen¬ 
eral Counsel to the Trial Examiner, the oral argument be¬ 
fore it, and the entire record in the case, and hereby adopts 
the Trial Examiner’s findings of fact with the additions and 
corrections noted below. 

For the reasons set forth herein, however, the Board does 
not adopt the Trial Examiner’s conclusions and recom¬ 
mendations set forth in section III of the Intermediate Re¬ 
port except as specifically indicated herein. 

The Respondent asserts in its statement of objections and 
exceptions that the Trial Examiner disclosed parti- 
1206 sanship in favor of the Union and against the Re¬ 
spondent “both in the record and in the Intermediate 
Report.” We find these assertions unjustified. 1 

1. On August 20, 1949, the Respondent’s chief engineer, 
Minor, 2 rated transmitter technician Hicks’ service “unsatis¬ 
factory.” This endorsement was placed upon Hicks’ Federal 
Communications Commission license as a “radio telephone 
operator first class,” and the license was mailed to the 

1 As to the hearing we note specifically that the Respondent, on the record, 
commended the Trial Examiner for his cooperation and patience. 

* Inadvertently the- Trial Examiner referred to Minor as the chief “elec¬ 
trician” at WBT for “at least 10 years.” Minor had been the chief engineer 
at the station for approximately 6 years. 
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Commission with a letter setting out instances of alleged 
neglect bv Hicks. The license was then due for renewal and 
was requisite to Hicks’ employment as a transmitter techni¬ 
cian. Before rating Hicks the Respondent had been advised 
by the Commission that, under the Commission’s regula¬ 
tions, the rating was to be confined to the quality of per¬ 
formance of technical duties without reference to “other 
aspects of an operator’s relationship with his employer.” 
Despite the unsatisfactory rating, the Commission renewed 
Hicks’ license. 

The Trial Examiner found that Hicks was not rated by 
the Respondent “for his performance of duties,” with which 
we agree. 3 We do not, however, agree with his conclusion 
that “the giving of the ‘unsatisfactory’ endorsement to 
Hicks was clearly calculated to discourage any further 
concerted activity of the employees toward obtaining an 
arbitration clause suitable to them,” as we consider this 
conclusion at variance with the General Counsel’s conces¬ 
sion at the hearing—as well as the Trial Examiner’s own 
finding concerning the 8 (a) (5) issue—that all bar- 
1207 gaining between the Respondent and the Union was 
carried on in good faith up to and including Septem¬ 
ber 3,1949. We believe that Hicks was rated unsatisfactory 
simply because of the militancy of his union leadership— 
described by the Trial Examiner at some length—which was 
well known to the Respondent and had become a source of 
annoyance to it. We note from the record that offenses 
similar to those ascribed to Hicks by the Respondent in its 
letter to the Commission were overlooked by it in rating 
other technicians. We note also the credited testimony of 

3 The Respondent excepted to the General Counsel’s pleading, in general 
terms, a violation of Section S (a) (1) of the Act with respect to Hicks’ rating, 
but did not act upon the Trial Examiner’s suggestion—made during the pres¬ 
entation of testimony on that issue—that it ask for additional time at the 
end of the hearing if surprised by the development of the issue. The Respond¬ 
ent has not suggested that it was prejudiced in this regard and we find that 
the matter has been fully litigated. Sec: X.L.E.B. v. 1tackay Eadio <£■ Tele- 
yraph Co., 304 U. S. 333, 349; Goodyear Aircraft Corporation, 63 NLRB 1340, 
1341; Pacific Mills, 91 NLRB No. 3. 
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Patterson that Minor admitted that Hicks was a competent 
engineer, but that he intended to endorse Hicks’ license un¬ 
satisfactory for reasons other than his performance of 
technical duties. 4 We find that by giving Hicks this rating, 
the Respondent interfered with, coerced, and restrained its 
employees in the exercise of their right to self-organization 
and to engage in other concerted activities for purposes of 
collective bargaining and other mutual aid and protection 
in violation of Section 8 (a) (1) of the Act. 5 

2. On September 3, 1949, Respondent discharged 10 of 
its technical employees for having published and distributed 
the so-called “second-class” handbill, set forth in the Inter¬ 
mediate Report, in the course of peaceful picketing spon¬ 
sored by the Union which was otherwise<£pncededly lawful 
and protected under the Act> The Trial Examiner found 
that by this action Respondent violated Section 8 (a) (1) 
and (3) of the Act because, he concluded, the handbill to 
which the Company took exception was a protected phase 
of the employees' union and concerted activity. The ques¬ 
tion before us is whether this conclusion rests upon a prop¬ 
er construction of Section 7 of the Act. That section guar¬ 
antees to employees the right to engage in “concerted activ¬ 
ities for the purpose of collective bargaining or other mutual 
aid or protection.” However, as this Board and the 
1208 courts have long held, it does not embrace concerted 
activity undertaken for an unlawful objective, or pro¬ 
tect employees against discharge for resorting to “indefen¬ 
sible” means (such as sit-down strikes, sabotage, “violence 


* Other faults which the Respondent found with Hicks as an employee, such 
as Hicks’ alleged discourtesy in answering the telephone on a specific occasion, 
his holding a union meeting on one occasion while the only man on duty, and 
his feud with his supervisor Carey—admittedly not solely Hicks’ fault—may 
also have contributed to Respondent’s rating Hicks differently from its other 
technicians. But we are convinced that the compelling reason was the Respond¬ 
ent’s prejudice against Hicks for his known union activities. 

3 Member Ecynolds is not convinced that Hicks’ union activity as such 
motivated the Respondent in giving him an unsatisfactory rating. Accordingly, 
he does not concur in the above finding that the Respondent violated Section 
8 (a) (1) of the Act. 
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or similar conduct”) in pursuit of their collective ends, 
however lawful. 6 

The facts essential to an appraisal of the objectives 
sought by the employees in this case, and the means they 
adopted, are as follows: 

The Union, which had represented the technical em¬ 
ployees at the Company’s radio transmitters for several 
years, began negotiations for a new contract in or before 
January 1949, and on May 9, 1949, was certified by the 
Board as the statutory representative of the employees in 
the bargaining unit. Early in July, the Union and the Com¬ 
pany reached an impasse and suspended negotiations be¬ 
cause of their inability to agree upon a provision covering 
arbitration of disputes over the discharge of em- 
1209 ployees for “cause.” On or about July 9, the Union 
commenced picketing Respondent’s downtown place 
of business in Charlotte, without calling a strike. t n^v plac- 

* In Tlarnischfcgrr Corporatio7i, 9 NLRB 676 at 6S6, decided nearly 13 years 
ago, the Board said: 

“Section 7 of the Act expressly guarantees employees the right ‘to engage 
in concerted activities for the purpose of collective bargaining or other mutual 
aid or protection.’ We do not interpret this to mean that it is unlawful for 
an employer to discharge an employee for any activity sanctioned by a union 
or otherwise in the nature of collective activity. The question * * * is * * * 
whether * * * particular activity was so indefensible, under the circumstances, 
as to warrant [the employer in discharging the participants].*’ (Italics in 
original.) 

Compare the Board’s recent observations in The Tloover Company, 90 NLRB 
No. 201: 

“It is too well established * * * to require extended discussion that not 
every form of concerted activity which falls within the literal language of 
Section 7 is given protection, so as to immunize those who participate in it 
against discharge or other discipline. [Limited exceptions upon the broad 
language of Section 7 are recognized in instances where] the means employed 
involved violence or similar conduct, or where the objectives sought were incon¬ 
sistent with the terms or the clearly enunciated policy of this Act or other 
Federal statutes. * * *” 

And see, for instances of unlawful means: X.L.R.B. v. Fanstcel Metallurgical 
Corporation, 306 U. S. 240; Southern S. S. Company v. X.L.R.B., 316 U. S. 
31; Seullin Steel Company, 65 NLRB 1294, 1317-131S; International Union, 
U.A.W.A., AFL, Local 232 et al. v. Wisconsin Employment Relations Board, 
336 U. S. 245, 257, 258; Elk Lumber Company, 91 NLRB No. 60. 

' We agree with the Trial Examiner that the employees’ failure to withhold 
their labor did not place their picketing outside the protective scope of Sec¬ 
tion 7 of the Act. See The Hoover Company, 90 NLRB No. 201. 
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ards and handbills, the pickets appealed to the public, in 
the name of the Union, to support the employees’ stand in 
the labor dispute. This pressure evidently proved un¬ 
avail ingj^for within a few weeks after the Company had 
placed its newly installed television broadcast facilities into 
operation, Jthc^ pnion re solved to get “tough,” 8 and pub¬ 
lished the “second-class” handbill which pr ovoked the'' rfe r 
charged ~ 

thesis of this handbill, which the Union distributed 
during a 10-day period beginning on August 24, was that 
Respondent was mulcting the public by furnished techni¬ 
cally inadequate, “second-class,” television service. 0 Its 
text made no reference to the labor dispute which had occa¬ 
sioned the picketing. It was distributed widely throughout 
the business section of Charlotte, not only at the picket 
line, but elsewhere, in places such as busses, barber shops 
and restaurants. 10 Although drafted and approved by the 
Union’s officers and executive committee, the handbill 
1210 did not bear the Union’s name, but was signed, sim- 

* As recited by the Trial Examiner, this characterization of the Union’s new 
policy was supplied by Perkins of the Union’s executive committee in handing 
copies of the second-class handbill to Covington and Treadwell, the Respond¬ 
ent’s promotion manager and program manager, respectively. 

* The text of the handbill was: 

\IS CHARLOTTE A SECOND-CLASS CITY? 

You might think so from the kind of Television programs being pre¬ 
sented by the Jefferson Standard Broadcasting Co. over WBTV. Have 
you seen one of their television programs lately? Did you know that all 
the programs presented over WBTV arc on film and may be from one day 
to five years old. There are no local programs presented by WBTV. You 
cannot receive the local baseball games, football games or other local 
events because WBTV does not have the proper equipment to make these 
pick-ups. Cities like New York, Boston, Philadelphia, Washington receive 
such programs nightly. Why doesn’t the Jefferson Standard Broadcasting 
Company purchase the needed equipment to bring you the same type of 
programs enjoyed by other leading American cities? Could it be that they 
consider Charlotte a second-class community and only entitled to the pic¬ 
tures now being presented to them? . 

WBT TECHNICIANS/ 

10 We note a typographical error in the omission'of “and” from a sentence 
of the Intermediate Report, on page 6, describing the distribution. The sentence 
should read: “The handbills were distributed by pickets on the picket line and 
at the main square. . . .” 
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ply “WBT TECHNICIANS”. 11 It occasioned widespread 
comment in the community, and caused Respondent to 
apprehend a loss of advertising revenue due to dissatis¬ 
faction with its television broadcasting sendee. 12 

\ In short, the employees in this case deliberately under¬ 
took to alienage their 7 employer’s customers b y "imp ugning 
tUe teclmhjjn ^rfSlrR-'oTliTs product. As tlift TYin].Kvfl.r.iinpr 
t punH7~theys^id not misr epr esent >£, at least willfully, the 
facts ihe\' cited tosupporb their disparaging r eport/>An <l 
. their ultimate ^purpose,—to extract a concession ’frdmjthe 
I ^employer wIJFTespect to the terms of their employm;*:: — 
! ^wasjawful. JThat purpose, however, was undisclosed • die 
‘ employees purported to speak as experts, in the interest ->f 
L consumers and the public at large, 'they did not indi- ate 
that they sought to secure any beneiit for themselves, as 
employees, by casting discredit upon their employer. 

In our judgment, these tactics, in the circumstances of 
this case, were hardly less ‘‘indefensible” than acts of phys¬ 
ical sabotage. 13 The Board lias RelcITand we reaffirm, that 
the Act protects employees against employer reprisal when 
they speak freely “on organizational matters” (to borrow 
the Trial Examiner’s expression), and in one way or an¬ 
other denounce their employer for his conduct of labor 
relations or affairs germane to the employment rela¬ 
tionship. 14 Moreover, employees acting in concert may 



11 Preceding handbill* and placards bore the Union’s official name. 

Although without significance to our finding, we correct the Trial Exam¬ 
iner’s summation of the evidence in the last sentence of page 6 of the Inter¬ 
mediate Report. The record does contain evidence that dealers immediately 
communicated to the Respondent their concern over the effect of the handbill. 

13 Sec Brown Radio Service and Laboratory, 70 NLRB 476, 478. 

14 Atlantic Towing Company, 75 NLRB 1169, 1172, revd. 180 F. 2d 726, 182 
F. 2d 625 (C. A. 5); Illinois Tool Works, 61 NLRB 1129, 1151-1153, enfd. 153 
F. 2d Sll (C. A. 7) ; Peter Cailler Kohler Swiss Chocolates Company, Inc., 33 
NLRB 1170, enfd. 130 F. 2d 503 (C. A. 2) ; Wcstinghouse Electric Corporation, 
77 NLRB 1058, revd. on other grounds, 179 F. 2d 507 (C. A. 6); American 
Shufllcboard Co., 92 NLRB No. 1S7; Electronics Equipment Co., 94 NLRB 
No. 19. We respectfully disagree with the opinion of the Court of Appeals for 
the Fifth Circuit in the Atlantic Towing case, insofar as the Court implied 
that the truth of employee speech, irrespective of the context or the motives 
of the speaker, is the tost of its protected character. 
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exhort consumers to refrain from purchasing their em¬ 
ployer’s product unless and until he alters his labor 
1211 policy or practices. 15 But this is a different case. 

Here; T he su bject matter of the employees’ verbal at¬ 
t ack nponj jie employer was not r elated to the ir i nterests a s 
empl oyees. And the gisFof their appeal to the public was 
that the employer ought to be boycotted because he offered 
a shoddy product to the consuming public—not because he 
was “unfair” to the employees who worked on that product. 
Even in the Peter Cailler Kohler Swiss Chocolates case, 
upon which our dissenting colleague relies, the employees' 
broadside, superficially unrelated as it was to any labor 
dispute or matter pertaining to the employer’s labor rela¬ 
tions, 10 did not go so far as to suggest that consumers ought 
to avoid the emplover’s product because it was of inferior 
quality. 17 

/ J 

For these reasons, 'wi thout attempting 1 ^ o formulate a 
test which will decide every imaginable case involving simi¬ 
lar questions as to the scope of Section T'Nve hold that the 
employees in this case went beyond the pale when the y pub¬ 
lished the ‘‘secdnd-cla^^lianfTbiTt. ^ e 3iST2IFreuxre dis- 
miss the complaint insofar as it alleges that the Respondent 
violated Section S (a) (1) and (3) of the Act by discharging 
those individuals who were actually implicated in the pub¬ 
lication and distribution of that leaflet. 




v 


r c 




* 6 See the Board’s decisions in the Hoover and Electronics Equipment cases, 
footnotes 6 and 14, above. 

10 130 F. 2d 503 (C. A. 2), above. However, the publication in that case was 
signed in the name of the employees’ labor organization, and was in the form 
of a resolution passed at a meeting of that labor organization. 

57 We subscribe, of course, to the general philosophy expounded by the Court 
in construing and applying Section 7 in that case. But we think that Judge 
Learned Hand’s eloquent passage, wrested from its context, does not call for 

literal reading here.— - ' “ T *""'' 

'‘’nrrTonotreacliand do not decide the question, secondarily raised by 
Respondent, whether the handbill in question constituted actionable defama¬ 
tion. Sec Electronics Equipment, above. 

We also do not decide whether the disparagement of product involved 
here would have justified the employer in discharging the employees responsible 
for it, had it been uttered in the context of a conventional appeal for support 
of the union in the labor dispute. 
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3. Because of his conclusion that the Respondent was not 
entitled to discharge its employees on these facts, the Trial 
Examiner did not resolve the question whether Stroupe, 
Hilker, and Flowers, three of the dischargees, actually en¬ 
gaged in the conduct which the Respondent assigned as the 
reason for the discharges and which the Board finds un¬ 
protected under Section 7 of the Act. At the hearing the 
General Counsel claimed that they did not. 

1212 Stroupe was president of the local Union and both 
he and Hilker were members of the executive com¬ 
mittee of the local. Although both testified that they were 
out of the city and did not distribute the handbill, neither 
one denied Hicks' testimony that •‘each” member of the 
executive committee approved the handbill for distribution 
after printing. We find, therefore, that Stroupe and Hilker 
did approve publication of the handbill, thereby engaging 
in the activity which we find unprotected. 19 

Flowers, however, was not an officer of the union or mem¬ 
ber of its executive committee. He testified that he did not 
distribute this handbill because he individually “didn’t quite 
approve of it,” and this testimony was not convincingly re¬ 
futed. Except for the testimony of Minor, whom the Trial 
Examiner discredited in another connection, that “all” of 
the 10 dischargees 20 distributed the handbill, the Respond¬ 
ent offered only the testimony of two of its executives that 


19 It is thus unnecessary to resolve the conflict that arises from the testimony 
of other witnesses that Stroupe and Hilker did distribute the handbill. The 
Trial Examiner found that Stroupe first saw the handbill after it had “already 
been distributed.” To the extent that this implies that Stroupe had not ap¬ 
proved the handbill prior to or during distribution, we do not adopt the Trial 
Examiner’s finding. Hicks testified that the first 2,000 of the handbills were 
received from the printer on August 23. Stroupe, after testifying that he 
was absent from Charlotte from Wednesday morning, August 24, to early 
Saturday morning, August 27, said that the first time he saw the handbill was 
Monday, August 29, **I think”; that he didn’t remember where lie saw it 
because he saw it “so many places,” that actually the “so many places” meant 
his own house, Hicks’ house and “possibly” that “we” had the handbills on 
the picket line Monday the 29th. 

50 Minor was not asked specifically about Flowers, but he failed to name 
Flowers in attempting to enumerate those whom he had seen. 
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Flowers was seen distributing handbills at a time when the 
sidewalk was littered with the “second class” handbill. 

On this inconclusive record, we can scarcely find that 
Flowers actually engaged in the misconduct imputed to 
him by the Respondent, thereby forfeiting the statutory 
protection to which he was entitled as a participant in 
union and concerted activity which was otherwise lawful. 
We therefore find that the Respondent, having failed to 
establish the facts essential to its defense in Flowers’ 
1213 case, 21 violated Section 8 (a) (1) and (3) of the Act 
by discharging him. 22 Whether this discharge be re¬ 
garded as a violation of Section S (a) (1) or of Section 8 
(a) (3), we find it necessary to order Flowers’ reinstate¬ 
ment with back pay in order to effectuate the policies of 
the Act. 

4. As stated above, negotiations between the Union and 
the Respondent for a new collective bargaining contract 
were suspended early in July 1949, because the parties ar¬ 
rived at an apparently hopeless impasse over the question 
of providing in the contract for arbitration in cases of dis¬ 
charge for “cause.” Except on the occasion in September, 
described in the Intermediate Report, when the Union pro¬ 
posed to Respondent that negotiations be resumed after 
Respondent had reinstated the 10 discharged employees and 

:: in cases where, as here, an employer discharges employees for engaging 
in a strike or other form of concerted activity which is not per sc unlawful 
or beyond the protective scope of Section 7, and justifies his action on the 
ground that the employees forfeited the protection of the Act by engaging in 
particular misconduct, the burden is on the Employer to establish, by a pre¬ 
ponderance of the evidence, the actual fact of each dischargee’s guilt. Stewart 
Die Casting Corp v. X.L.P.B., 114 F. 2d 849, S56 (C. A. 7), cert. den. 312 
U. S. 6S0; Home Beneficial Life Insurance Co. v. X.L.E.B., 159 F. 2d 280, 
284-2S5 (C. A. 4), cert. den. 332 U. S. 75S; Mid-Continent Petroleum Corp., 
54 NLRB 912. 933; Porto Pico Container Corporation, S9 NLRB No. 205. See 
also, Aladdin Industries. Inc., 22 NLRB 1195, 121G-1217; Ohio Associated Tele¬ 
phone Company, 91 NLRB No. 162. 

= Member Pcy'nolds is of the opinion that the credible and mutually corrob¬ 
orative testimony of the Respondent’s executives warrants a finding that 
Flowers, like the other nine dischargees, engaged in the unprotected activity 
attributed to him. He would therefore, dismiss the complaint insofar as it 
alleges Flowers’ unlawful discharge. 
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submitted their cases to arbitration—a proposal which 
Respondent rejected—the Union made no further attempt 
to b argain collectively >vith fli p- Cnmpny until March 1950, 
a week before the he aring in this case was scheduTecTto^be- 
gin. On March 0 and 7, Union,agent Adair told"BlakeneV, 
Respondent’s counsel, and Walker, an executive of the Com¬ 
pany, that the Union desired to meet with the Respondent 
for the purpose of “resum [ing] negotiations.” 23 He was 
told that it would be necessary to refer the matter 
1214 to Crutchfield, who was then confined at his home, 
convalescing from a major surgical operation. On 
March 13, the day the hearing opened, and again on March 
22, a few days after the hearing closed, Adair saw Crutch¬ 
field himself and repeated his request for a meeting. On 
each occasion, Crutchfield temporized, stating on March 13 
that he would prefer to wait until the hearing was con¬ 
cluded, and on March 22 that he was about to leave town for 
a recuperating vacation of about 2 weeks. 2 * 

Meanwhile, on March 15, under an amendment of the 
charge and complaint, the General Counsel’s representative 
at the hearing introduced a contention that Respondent had 
violated Section 8 (a) (5) of the Act, as well as Section 8 
(a) (1) and (3), by discharging the 10 union members on 
September 3. The theory of this new contention was that 
Respondent’s action on September 3 was designed to de¬ 
stroy the Union’s majority and thus to relieve Respondent 
of its obligation to bargain collectively with the Union. In 
his Intermediate Report, the Tr ial Examin er—correctly, in 
our opinion—rejected this theory, but he did find that Re- 
spondent should have granted the Union’s March requests 
for a'bargaining conference within a reasonable time, and 

13 According to Adair’s own testimony, he did not enlarge upon this statement 
by indicating upon what subject matter and upon what basis he desired to 
“resume negotiations,” except that by his remark to Blakeney on March 7. 
which we quote below in the text, he suggested that he was interested in dis¬ 
cussing settlement of the Union’s pending charges. 

14 Actually, Crutchfield was away for 3 weeks. His plans before leaving for 
Florida had not been definite. However, he told Walker that the Union might 
call, and instructed Walker to notify him if the Union’s call materialized. 


that its failure to jjetjn touch with the Uni on : for thi^pmrj 
poseby April 30 (3 weeks afte r Cr utchhel d’s return ) 
bi^ach of its statutory obliga tion to recognize and deal with 
thy^TVndll US the certified representative of ""its. feeEmeaT 
employees—including the dischargees. 

We do not concur in this finding, for we are unable to 
ftp,fide and 
effective request for bargaining which contemplated nego- 

ijl l -- - IIP . ■ ■ T --I-^ I T— - - ~ V ->.r.W- 

t iation of a tra de agreement m belialf of the employees who 


constituted the bargaining unit in the spring of 1950. 
R ather, there is'much to indicate that tlieJCjalon^ only pur¬ 
pose, in "appi’oacliingTfie Respondent in March, was merely 

-" To tiegbnate"sblheTand' of setflehient under which the 

1215 digghafged - eiivploye es wo uld..he. reinstated or, as 
Crutchfield evidently surmised, to elicit from Re¬ 
spondent some admission or statement which would but¬ 
tress the Union’s contention that the Respondent had vio¬ 
lated the Act 6 months before. The Union’s failure, through¬ 
out the 8 months preceding the March conversations, to 
suggest any revision of its stand on the controversial sub¬ 
ject of arbitrating discharges for “cause” points to this 
conclusion. The telegraphic proposal it submitted to the 
Respondent in September also indicates its exclusive pre¬ 
occupation with the cause of the discharged employees and 
its unaltered determination to have discharge cases settled 
by the procedure of arbitration—the very subject on which 
the parties had deadlocked at the time when negotiations 
for a new contract were suspended. 23 Moreover, when Adair 
spoke to Blakeney on March 7, he said only that he 
“thought” that if the parties could have a meeting they 
“could resolve the issues that would make the hearing un- 


a A good-faith bargaining impasse ordinarily connotes the futility of further 
negotiations. Sec Central 'Metallic Casket Co., 91 NLRB No. 88. This case is 
distinguishable on its facts from those in which it has been held that the mere 
passage of time or change in circumstances after an impasse makes the resump¬ 
tion of negotiations appear useful rather than futile. Jeffery-DeWitt Insulator 
Co. v. N.L.B.B., 91 F. 2d, 134, 139-140; The American Laundry Machinery 
Company, 76 NLRB 981, 983, enfd. without opinion 174 F. 2d 124 (C. A. G). 
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necessary.” Neither then nor in any other contact with the 
Respondent throughout this period, so far as the record 
shows, did Adair particularize his request for a negotiating 
conference or otherwise indicate that he had anything in 
mind except settlement of the old dispute. 20 

The foregoing circumstances, in our opinion, substantiate 
Crutchfield’s testimony that on March 22, when Adair ap¬ 
proached him, he did not think that Adair was “serious” 
about the proposal for further negotiations, believ- 
1216 ing that the union representative was only “trying to 
cook up another charge” against the Company. 27 
And, in this context, it seems quite probable that Crutch¬ 
field told Adair on that occasion, as he testified, that he 
would be glad to talk to the Union about a bargaining con¬ 
ference if the Union cared to get in touch with him again 
after his vacation trip. Adair testified that it was Crutch¬ 
field who agreed to make the next move, by setting a date 
for a conference and notifying the Union. 

The Trial Examiner did not resolve this conflict, for it 
was immaterial under his view of the case. However, as 
we appraise the circumstances leading up to the March 22 
conversation, it was incumbent upon the Union to clarify 
its position in order to cast on the Company any per¬ 
emptory duty to set a conference date. And, as we cannot 
find on this inconclusive record that the Union did clarify 
its position, or that the Company assumed the initiative by 
promising to get in touch with the Union, we can scarcely 

: ® This is not to imply that the Board discourages voluntary settlement of 
unfair labor practice charges. On the contrary, the Board’s regional agents 
constantly assist in the informal adjustment of disputes which have led to the 
tiling of charges under the Act. But Section 8 (a) (5) does not require an 
employer to enter into negotiations with a union for the sole purpose of 
settling unfair labor practice charges if the employer prefers to test the 
legality of his conduct by a Board decision. 

* Even when it later filed a new charge alleging that the Respondent had 
unlawfully refused to bargain on or about March 6, the Union’s theory still 
seemed to be that Respondent’s failure to bargain in March 1950 was unlawful 
because, and only because, the discharges of September 1949 were unlawful. 
At the reopened hearing in July 1950, the General Counsel’s representative 
stated several times that this was his theory. 
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find that the Company’s inaction during the next 7 weeks 
(while the Union also remained silent) constituted a refusal 
to bargain. 

In its letter of May 13, 1950, answering the Union’s letter 
of May 10, the Respondent did unequivocally refuse to bar¬ 
gain with the Union unless and until the Union produced 
proof that it represented a majority of the employees in 
the bargaining unit. 2 * This, however, was not a violation 
of the Act, for, as we have found, the action by which the 
Respondent caused the Union’s loss of majority was not an 
unfair labor practice, 29 and the Union’s certification of May 
9, 1949, no longer barred an effective challenge of its status 
as the statutory bargaining agent. 30 

1217 For these reasons, we shall dismiss the Section 8 
(a) (5) allegations of the complaint. 

5. The remedy 

Having found that the Respondent has engaged in the 
unfair labor practices set forth above, we shall order that 
it cease and desist therefrom and that it take certain affirm¬ 
ative action designed to effectuate the policies of the Act. 

Respondent having discharged Leonard Flowers because 
of a mistaken belief that he engaged in concerted activity 
unprotected by Section 7 of the Act, we shall order that the 
Respondent offer to him immediate and full reinstatement 
to his former or a substantially equivalent position, 31 with- 

At the reopened hearing in July, the Union admitted that it had no mem¬ 
bers in the bargaining unit as of March 1950, having suspended the five or 
six members who continued in the Respondent’s employ after the September 
discharges. 

Except insofar ns Flowers was mistakenly included in the list of dis¬ 
chargees. 

30 Compare Arthur A. Borcliert, d/b/a )Vest Fork Cut Glass Company, 90 
NLRB No. 145, enfd. April 7, 1951, (C. A. 4), 27 LRRM 2579, and Jersey City 
Welding Machine Works . Inc., 92 NLRB No. S5, exemplifying the well- 
established rule that a union’s status as a statutory bargaining representative 
is normally unassailable during the 1-year period following a Board certifica¬ 
tion. 

" The Chase National Bank of the City of New York, San Juan, Puerto 
Pico Branch, 65 NLRB 827. 




out prejudice to his seniority and other rights and privi¬ 
leges, and make him whole for any loss of pay he may have 
suffered by reason of the Respondent's discrimination 
against him, by payment to him of a sum of money equal 
to that which he normally would have earned as wages from 
September 3, 1949, the date of the discrimination against 
him, to the date of the offer of reinstatement, less his net 
earnings during said period. 32 Loss of pay shall be deter¬ 
mined by deducting from a sum equal to that which this 
employee would normally have earned for each quarter or 
portion thereof, his net earnings, if any, in other employ¬ 
ment during that period. Earnings in one particular quar¬ 
ter shall have no effect upon the back-pay liability for any 
other quarter. The quarterly periods described herein shall 
begin with the tirst day of January, April. July, and Octo¬ 
ber. We shall also order that Respondent make available to 
the Board upon request payroll and other records in order 
to facilitate the checking of the amount of back pay 
due. 33 


1218 The Respondent's “unsatisfactory" rating of Hicks 
in violation of the Act having resulted in no calcu- 
lable detriment to him at this time in view of the Federal 
Communications Commission's renewal of his license, we 
do not adopt the remedy recommended by the Trial Ex¬ 
aminer. Instead we shall order that the Respondent shall 
cease and desist from rating its technicians for purposes of 


their Federal Communications Commission license renewal 
with reference to their union membership and activities. 


Conclusions of Law 

We adopt the Trial Examiner’s conclusions of law num¬ 
bers 1 through 4, rejecting the remainder. Tn addition, we 
reach the following conclusions of law: 

5. By giving Sterling L. Hicks an “unsatisfactory*’ rnt- 

* Crosset Lumber Co., S XLRP. 440, 497-S; Republic Steel Corporation v. 
S.LJt.B., 311 U. S. 7. 

33 F. TP. Wool worth Company. 00 NLRB No. 41. 
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ing on his operating license from the Federal Communica¬ 
tions Commission the Respondent has interfered with, re¬ 
strained, and coerced its employees in the exercise of rights 
guaranteed in Section 7 of the Act, and has engaged in 
unfair labor practices within the meaning of Section 8 (a) 
(1) of the Act. 

6. By discriminating in regard to the hire and tenure of 
employment of Leonard Flowers, thereby discouraging 
membership in International Brotherhood of Electrical 
Workers, AFL, Local 1229, the Respondent has engaged in 
and is engaging in unfair labor practices within the mean¬ 
ing of Section S (a) (3) of the Act, and has also, by this 
same conduct, interfered with, restrained, and coerced its 
employees in the exercise of rights guaranteed in Section 7 
of {lie Act, thereby engaging in unfair labor practices 
within the meaning of Section 8 (a) (1) of the Act. 

7. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2(6) and (7) of the Act. 

8. The Respondent has not engaged in unfair labor 

practices by: 

1219 (a) Discharging George B. Patterson, Jr., S. J. 

Sullivan, Walter S. Hill, T. W. Perkins, Robert R. 
Hilker, A. 0. Richardson, Allen W. Hingle, E. L. Stroupe, 
and Sterling L. Hicks, for their part in publishing and dis¬ 
tributing the “second class” handbill: and 

(b) Refusing to bargain with International Brotherhood 
of Electrical Workers, AFL, Local 1229. 

ORDER 

Upon the entire record in the case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that 
the Respondent Jefferson Standard Broadcasting Com- 
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pany, Charlotte, North Carolina, its officers, agents, suc¬ 
cessors, and assigns, shall: 

1. Cease and desist from: 

(a) Rating its transmitter technicians for purposes of 
their Federal Communications Commission license renewals 
with reference to their membership in, or activities on be¬ 
half of, International Brotherhood of Electrical Workers. 
AFL, Local 1229, or any other labor organization of its 
employees. 

(b) Discouraging membership in Local Union 1229, In¬ 
ternational Brotherhood of Electrical Workers, AFL, or 
any other labor organization of its employees, by discrim¬ 
inating in regard to the hire and tenure of their employ¬ 
ment or any term or condition of employment. 

(c) In any other manner interfering with, restraining, or 
coercing its employees in the exercise of their rights to self- 
organization, to form labor organizations, to join or assist 
International Brotherhood of Electrical Workers, AFL, 
Local 1229, or any other labor organization, to bargain col¬ 
lectively through representatives of their own choosing, and 
to engage in concerted activities for the purposes of collec¬ 
tive bargaining or other mutual aid or protection, or to re¬ 
frain from any and all such activities, except to the extent 
that such right may be affected by an agreement requiring 
membership in a labor organization as a condition of em¬ 
ployment, as authorized in Section 8 (a) (3) of the 

Act. 

1220 2. Take the following affirmative action which the 

Board finds will effectuate the policies of the Act : 

(a) Offer Leonard Flowers immediate and full reinstate¬ 
ment to his former or a substantially equivalent position, 
without prejudice to his seniority or other rights and privi¬ 
leges, and make him whole in the manner set forth in the 
section entitled “The Remedy” for any loss of pay he may 
have suffered by reason of the Respondent’s discrimination 
against him. 
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(b) Upon request, make available to the Board or its 
agents, for examination and copying, all payroll records, 
social security payment records, time cards, personnel 
records and reports, and all other records necessary to ana¬ 
lyze the amounts of back pay due and the right of reinstate¬ 
ment under the terms of this Order. 

(c) Post in conspicuous places at the Respondent’s main 
control room, 60S Wilder Building, Charlotte, North Caro¬ 
lina, its main transmitter, Nation’s Ford Road, Charlotte, 
North Carolina, its FM transmitter (RAMLO station), 
Gastonia, North Carolina, and its satellite transmitter, 
Shelby, North Carolina, copies of the notice attached here¬ 
to, marked “Appendix A.” 34 Copies of said notice to be 
furnished by the Regional Director for the Thirty-fourth 
Region, shall, after being duly signed by the Respondent’s 
representative, be posted by the Respondent immediately 
upon receipt thereof and be maintained by it for at least 
sixty (60) consecutive days thereafter in conspicuous places 
including all places where notices to employees are cus¬ 
tomarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notices are not altered, de¬ 
faced, or covered by any other material. 

(d) Notify the Regional Director for the Thirty-fourth 
Region in writing, within ten (10) days from the date of 
this Order, what steps the Respondent has taken to comply 

herewith. 

1221 IT IS FURTHER ORDERED that the complaint, 
insofar as it alleges that the Respondent discrimina- 
torily discharged George B. Patterson, Jr., S. J. Sullivan, 
Walter S. Hill, T. W. Perkins, Robert R. Hilker, A. 0. 
Richardson, Allen W. Hingle, E* L. Stroupe, and Sterling 
L. Hicks, in violation of Section 8 (a) (3) and 8 (a) (1) of 
the Act, and insofar as it alleges that the Respondent re- 

M In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted before the words: “A DECISION 
AND ORDER” the words: “A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING.” 
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fused to bargain with International Brotherhood of Elec¬ 
trical Workers, AFL, Local 1229, in violation of Section 8 
(a) (5) of the Act, be, and it hereby is, dismissed. 

Signed at Washington, D. C., June 26, 1951. 

Paul M. Herzog, Chairman 
John M. Houston, Member 
James J. Reynolds, Jr., Member 
Paul L. Styles, Member 

NATIONAL LABOR RELATIONS BOARD 


(SEAL) 

ABE MURDOCK, MEMBER, dissenting in part: 

I cannot agree with the conclusion of my colleagues of the 
majority that the Respondent did not commit an unfair 
labor practice violative of Section 8 (a) (1) and (3) of the 
Act when it discharged a group of employees for publica¬ 
tion and distribution of the “second-class city” handbill; 
nor with their conclusion that the Respondent did not refuse 
to bargain with the Union in violation of Section S (5) of the 
Act. I would adopt the Trial Examiner’s conclusions on 
these violations. 

Before discussing the issue in detail, I would note at the 
outset that the holding of the majority that the distribution 
of the “second-class city” handbill is not concerted or union 
activity protected by the Act i s one of the most imp ortant 
decisi ons, dealing with wWh th^Rnm-rl lias 

. ev er issued. It should be recognized as a decision of far 
reaching significance. I find it a startling decision—start¬ 
ling because it necessarily sets aside principles which this 
Board with court sanction has heretofore recognized as the 
proper test of protected concerted activity; startling 
1222 because it has shriveled the previously recognized 
area of statutory protection for concerted activities 
and left employers, employees, and the Board itsplf with- 
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out any certain standards to mark the remaining greatly 
circumscribed area. 

First, what are the facts? What were the contents of the 
handbill, the circulation of which my colleagues find was 
“hardly less ‘indefensible’ than acts of physical sabotage "’! 
It reads thus: 

IS CHARLOTTE A SECOND-CLASS CITY ? 

You might think so from the kind of Television pro¬ 
grams being presented by the Jefferson Standard 
Broadcasting Co. over WBTV. Have you seen one of 
their television programs lately? Did you know that 
all the programs presented over WBTY are on film and 
may be from one day to five years old. There are no 
local programs presented by WBTY. Y~ou cannot re¬ 
ceive the local baseball games, football games or other 
local events because WBTY does not have the proper 
equipment to make these pick-ups. Cities like New l'ork, 
Boston, Philadelphia, Washington receive such pro¬ 
grams nightlv. Whv doesn’t the Jefferson Standard 
Broadcasting Company purchase the needed equipment 
to bring you the same type of programs enjoyed 
by other leading American cities? Could it be that 
they consider Charlotte a second-class community and 
only entitled to the pictures now being presented to 
them ? 

W.B.T. Technicians 

It is not denied by my majority colleagues that the facts 
recited in the handbill with reference to the Respondent’s 
TY programs were substantially accurate and that those 
who drafted and distributed it on the picket line and else¬ 
where believed it to be true. It is not denied that the hand¬ 
bill was in fact one more union weapon (specifically so 
recognized by the Employer although not bearing the union 
name) designed to exert additional pressure upon the Em¬ 
ployer to accept the Union’s position in the pending labor 
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dispute. This was a dispute concerning a new contract 
which had deadlocked over the inclusion in the contract of 
an arbitration provision in connection with discharges.%Jt 
is not denied that the handbill did not incite or seek any 
violation of any law—it incited no more than a public de¬ 
mand for better television programs.^ 

Inescapably we are confronted in this case with concerted 
and union activity for the mutual aid and protection of the 
technicians—activity in aid of a collective bargaining dis¬ 
pute with Respondent. What is the proper principle 
1223 or test applicable to determine whether such pre¬ 
sumptively protected activity nevertheless falls into 
one of the categories of exceptions which must be denied 
the protection of Section 7 of the Act. In the recent Hoover 
Company 35 case, the Board reviewed the authorities and 
restated the applicable principles. After referring to pre¬ 
viously recognized exceptions, such as violent picketing, 
sitdown strikes, strikes against Board certifications, etc., 
the Board said: 

Nonetheless, it is clear that in engrafting these ex¬ 
ceptions upon the board language of Section 7, the 
Board and the courts have been particularly careful 
to limit such exceptions to those instances in which the 
means employed involved violence or similar conduct, 
or where the objectives sought were, inconsistent with 
the terms or the clearly enunciated policy of this Act 
or other Federal statutes. As we have had occasion to 
observe in the past, in the light of the history of judi¬ 
cial treatment of labor relations which preceded the 
enactment of Section 7 ‘it seems most improbable that 
Congress intended to vest this Board, or the courts in 
reviewing our action, with any broad discretion to de¬ 
termine what we or the courts might choose to consider 
the proper objectives of concerted activity.’ We are 
free—indeed we are compelled—to examine the ob- 
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jectives of concerted activity to determine whether 
they are independently unlawful or inconsistent with 
the basic policy of this Act or of other pertinent Fed¬ 
eral statutes. We are not free, however, to measure 
concerted activity in terms of whether the conduct is 
wise or fair . or satisfies standards which we think de¬ 
sirable. 

In the instant case the Respondent’s argument rests 
wholly upon the proposition that the conduct of a con¬ 
sumer boycott by employees while they continue to 
work and receive wages from the boycotted employer is 
unjust and disloyal. This may well be true, as it is 
true, to be sure, in certain other individual instances 
where employees strike, picket, or engage in other 
forms of concerted activity. Bui absent any showing 
that the means employed were other than peaceful or 
that the objectives sought were as have been held for 
reasons of clear public policy to be improper, we find 
no authority to regard the concerted activity involved 
herein as unprotected. (Emphasis supplied). 

One of the main authorities relied upon by the Board in its 
statement of principles in the Hoover case was the decision 
of the Second Circuit Court of Appeals in the Peter Cailler 
Kohler 3(5 case. In an opinion by Judge Learned Hand, now 
widely acclaimed on his impending retirement as the fore¬ 
most American jurist, that court in language peculiarly ap¬ 
propriate to the facts in this case, stated the applicable 
rule as follows: 

We agree that the act does not excuse “ concerted 
activities ” themselves independently unlawful. N. L. 

R. B. v. Fansteel Metallurgical Corp., 306 U. S. 240, 59 

S. Ct. 490, 83 L. Ed. 627, 123 A. L. R. 599; N. L. R. B. 
v. Sands Manufacturing Co., 306 IT. S. 332, 344, 59 S. Ct. 

508, 83 L. Ed. 682: Southern Steamship Com- 
1224 pany v. N. L. R. B., 316 U. S. 31, 62 S. Ct. 886, 


** N. L. R. B. v. Peter Cailler Kohler Swiss Chocolate Company, Inc., 130 
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86 L. Ed. 1246: Hazel-Atlas Glass Co. v. N. L. 
R. B,. 4 Cir., 127 F. 2d 109, 118. But so long as the 
“ activity” is not unlawful, we can see no justification 
for making it the occasion for a discharge: a union 
may subsidize propaganda , distribute broadsides, 
support political movements, and in any other way 
further its cause or that of others whom it wishes to 
win to its side. Such activities may be highly prejudi¬ 
cial to its employer; his customers may refuse to deal 
with him, he may incur the enmity of many in the com¬ 
munity whose disfavor will bear hard upon him: but 
the statute forbids him by a discharge to rid himself of 
those who lay such burdens ujton him. Congress has 
weighed the conflict of his interest with theirs, and lias 
pro taufo shorn him of his powers. . . . (Emphasis 
supplied). 

It is thus clear from these decisions that concerted activ¬ 
ity such as is here involved loses its protection only if it is 
“unlawful.” It may be “unlawful” in the sense that the 
means used is independently unlawful. Examples of this 
are violence and sitdown strikes of the character involved 
in the Fansteel case as well as that in the Southern Steam¬ 
ship ease, the latter involving a violation of the Federal 
Mutiny Act. Even where the means is entirely peaceful and 
not independently unlawful, however, an unlawful objective 
will destroy the protection which would otherwise exist. 
The classic example of this second type of unlawfulness is 
the American News 3 ' case, involving a strike to compel an 
employer to violate the Wage Stabilization Act. 

Applying these established principles to the facts of this 
case it is plain that none of the elements necessary to cause 
a loss of the protection accorded concerted activity is here 
present. There was nothing unlawful about the means used 
—the distribution of handbills containing substantially 
truthful statements—one of the most traditional and peace¬ 
ful forms of union activity in a labor dispute. There was 


17 55 NLRB 1302. 
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nothing unlawful about the objective of the handbills, either 
from the standpoint of the likely immediate consequences 
of the distribution or from the standpoint of the ultimate 
action sought to be obtained thereby from the Employer. 
From the standpoint of ultimate objective, the handbill was 
an additional pressure technique to force the Employer to 
agree to an arbitration clause in a contract—a provision 
which the Employer clearly might accept without 
1225 violating any law. The likely immediate conse¬ 
quences of the distribution insofar as the impact of 
the handbill on the public was concerned would be the 
stimulation of a public demand for better TV programs. 
Surely there is nothing unlawful or contrary to public policy 
in that objective. 

My colleagues of the majority have meticulously avoided 
any discussion of the tests for protected concerted activity 
which have been laid down in the Board’s Hoover case and 
the court’s Peter Cailler Kohler decision and the result of 
the application of such tests to the facts of this case. In 
a footnote, after a passing tribute to the general philosophy 
expounded by the court and to Judge Hand’s “eloquent 
passage,” the majority simply brushes off the carefully 
phrased test laid down in the court’s opinion, saying that 
it “does not call for literal reading here.” They fail to 
indicate how else it can be read, or how they would read it. 
At the same time they specifically disavow any attempt to 
formulate a new standard by which to determine when pro¬ 
tection is lost and rest their decision simply on their con¬ 
clusion that the employees here went “beyond the pale.” 
In adopting such an approach, it seems to me they are flying 
in the face of the limitation on our authority so recently 
acknowledged by the Board in the Hoover decision in which 
it said: “We are not free, however, to measure concerted 
activity in terms of whether the conduct is wise or fair, or 
satisfies standards which we think desirable.” 

To the extent that it is possible to distill some limited test 
or standard for loss of protection from the majority deci- 
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sion it would appear to stand at least for this proposition: 
Where concerted activity is undertaken by employees ‘‘to 
alienate their employer’s customers by impugning the tech¬ 
nical quality of his product,” it is unprotected. Yet in a 
footnote which apparently has reference to the previously 
recited facts that “the handbill did not bear the union’s 
name,” and its text “made no reference to the labor dis¬ 
pute,” the majority say that they do not decide whether the 
disparagement of product here involved would have justi¬ 
fied a discharge if “it had been uttered in the context of a 
conventional appeal for support of the union in the labor 
dispute.” Surely the protection accorded to eon- 
1226 certed activity by the statute cannot be made to de¬ 
pend upon such technicalities as the format of hand¬ 
bills—the presence or absence at the end of some such magic 
phrase as “Support the XYZ union in its current labor dis¬ 
pute with this employer!” Furthermore, I am unable to see 
how the mere presence of a labor dispute and the failure 
of the handbill to make any specific reference to it or to the 
union could operate to make unlawful what I consider would 
be protected concerted activity even if there were no union 
and no labor dispute in the picture. If employees under the 
latter circumstance conecrtedly decided to enlighten the 
public on such a matter, perhaps feeling that the public 
would favorably remember them when they might need 
help in a labor dispute with their employer, there being 
nothing unlawful about such conduct, it would not lose its 
protection as concerted activity. I am not aware that the 
Board has ever held that the area of protection accorded 
“concerted activity” of employees is any less than that ac¬ 
corded union activity. 

Even if the Board is to ignore the test of unlawfulness as 
the proper basis for determining loss of protection, I find it 
an anomaly that the majority could regard the kind of con¬ 
certed activity here involved as “beyond the pale,” while the 
kind of concerted activity involved in the Hoover and Peter 
Coiller Kohler cases is deemed to be within the pale and 








35 


entitled to protection. In the Hoover case the Board held in 
part that a union’s consumer boycott conducted in conjunc¬ 
tion with a strike, the objective of which was to compel 
recognition, was a protected activity even though recogni¬ 
tion might have resulted in a Mid-West Piping violation of 
the Act by the employer. Beyond that the Board held that 
employees were engaged in a concerted activity protected 
from discharge in carrying on a consumer boycott of the 
employer’s products for a different objective after abandon¬ 
ment of the strike and while continuing to work. Stated 
bluntly, the Hoover decision means that this Board sees 
nothing “beyond the pale” in employees insisting on the 
right to be paid to make products which they are simul¬ 
taneously trying to make it impossible for their employer 
to sell. Yet how relatively inconsequential was any actual 
damage to the employer from the concerted activity 
1227 involved in the instant case? These employees did 
no more than to point out to the public what in large 
measure it already knew—that the Employer’s TV pro¬ 
grams consisted largely of canned film of varying degrees 
of antiquity with no live local talent as in other cities; and 
to incite a demand for better programs and the equipment 
which would make them possible. Unlike the activity held 
protected in the Hoover case, this handbill did not and 
could not result in any present financial loss to the Re¬ 
spondent. 38 True, the handbill might be embarrassing to 

M As the majority opinion indicates, the Respondent only “apprehended” 
the remote contingency of an inability to increase its revenues by charging 
higher advertising rates in the future based upon the presence of a larger 
number of TV sets in the area, if the handbill should discourage people 
who did not then own TV sets from buying them. 

I should make clear that in making this comparison with the Hoover case 
I do not mean to suggest that I believe that the question of economic loss to 
the employer is determinative of whether concerted activity is protected or 
unprotected. All strikes and many forms of concerted activity necessarily 
result in financial less to an employer. Yet as Judge Hand states in the 
Peter Caillcr Kohler decision, the fact that the activity is “highly prejudicial" 
to the employer and causes him to “incur the enmity of many in the com¬ 
munity” and his customers “to refuse to deal with him,” does not give the 
employer the right to discharge those “who lay such burdens upon him.” I 
am suggesting, however, that if the Board approaches the issue of protection 
from the standpoint whether the activity is to be deemed “beyond the pale,” 
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the Respondent and might require it to explain its inability 
to present better programs or even provoke a decision to 
purchase equipment to televise some live local sporting 
events, etc. But is the right to engage in concerted activities 
conferred by the statute to be made so ephemeral as to be 
forfeited simply because the activities are embarrassing to 
the employer? 

It should also be noted that the concerted activity held 
to be protected in the Peter Cailler Kohler case did not even 
occur in the course of a labor dispute between the employer 
and his employees as did the activity in the instant case. 
The employer there had acted contrary to the interests 
of certain dairy farmer producers (not employees) who 
were conducting a milk “strike,” by purchasing and proc¬ 
essing milk not for its own manufacturing operations, 
but for delivery to the metropolitan market. The 
1228 Kohler employees gratuitously injected themselves 
into this picture in which their own interests were 
not affected, by passing and publishing a union resolution 
which lambasted their employer's actions. The resolu¬ 
tion charged the employer with having “aided and abet¬ 
ted'’ the forces who were using “every vile and vicious 
means” to stop the dairy farmers in the current milk 
“strike”; it protested the employer's action and expressed 
the union’s support of the dairy farmers. The court up¬ 
held the Board in finding such concerted activity to be 
protected from discharge even though undertaken in be¬ 
half of farmer producers and not for the immediate bene¬ 
fit of the union members who passed the resolution. 3i> If, 

certainly the extent of the actual injury the employer suffers is a factor 
to be considered in weighing his right to extinguish his employees’ right to 
engage in concerted activity; and the Board should not incongruously hold 
peaceful concerted activity which results in no substantial damage to the em¬ 
ployer unprotected, as it is doing here, while holding seriously prejudicial 
activity of the type involved in the Hoover case to lie protected. 

59 The theory on this aspect of the case was that the Kohler Company em¬ 
ployees could give support to the farmers in the belief or hope that the 
farmers might reciprocate if at some time in the future a dispute arose 
between the Kohler Company and its employees. 


37 


as the Board and court held, employees who have no dis¬ 
pute with their own employer over wages, hours or work¬ 
ing conditions, are entitled to be protected from discharge 
in lambasting their employer in this fashion in the context 
of the A okler case, I can see no logical basis for conclud¬ 
ing that the employees in the instant case are “beyond 
the pale” by reason of the temperate and truthful criticism 
of their employer made in a handbill in the course of a 
labor dispute in which they are seeking a concession in 
the form of an arbitration clause in a contract. To charac¬ 
terize this conduct as “hardly less ‘indefensible’ than acts 
of physical sabotage,” as my majority colleagues do, is to 
draw a patently farfetched and unwarranted analogy. 

I am greatly disturbed by the impact this decision of the 
Board will have in analogous situations. Suppose some em¬ 
ployees in a defense plant manufacturing war material, 
knowing some to be defective (as has sometimes actually 
happened in the past) decide to write a letter to the defense 
procurement agency involved or to a newspaper, pointing 
out the existence of the defects. The employer discharges 
them for disparaging his product. Consistent with today’s 
decision this Board would have to find that the concerted 
activity was not protected because the employees impugned 
the technical quality of the employer’s product. A shrink¬ 
ing of the scope of the statutory protection afforded 
1229 concerted activity to exclude the area excepted by 
today’s decision—in effect muzzling employees who 
would speak out on matters of general public concern, 
whether they be the character of TV programs or defective 
war materials—in my view is not consistent either with 
the statute or with any salutary public policy. 

Signed at Washington, D. C., June 26, 1951. 

Abe Murdock, Member 
NATIONAL LABOR RELATIONS BOARD 
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1230 AFPENDIX A 

N 0 T1CE T 0 ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ODDER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 

WE WILL NOT in any manner interfere with, re¬ 
strain, or coerce our employees in the exercise of their 
right to self-organization, to form labor organizations, 
to join or assist INTERNATIONAL BROTHER¬ 
HOOD OF ELECTRICAL WORKERS, AFL, LOCAL 
1229 or any other labor organization, to bargain collec- 
tively through representatives of their own choosing, 
and to engage in concerted activities for the purposes 
of collective bargaining or other mutual aid or pro¬ 
tection, or to refrain from any and all such activities 
except to the extent that such right may be affected by 
an agreement requiring membership in a labor organ¬ 
ization as a condition of employment as authorized in 
Section 8 (a) (3) of the Act. 

WE WILL NOT discourage membership in INTER¬ 
NATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, AFL, LOCAL 1229, or any other labor 
organization of our employees, by discriminating in 
any manner with regard to their hire and tenure of 
employment, or any term or condition of employment. 

WE WILL NOT in the future rate our transmitter 
technicians for purposes of their Federal Communica¬ 
tions Commission license renewals with reference to 
their membership in, or activities on behalf of, INTER¬ 
NATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, AFL, LOCAL 1229, or any other labor 
organization to which they may belong or by whom 
they may be represented. 
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WE WILL offer to Leonard Flowers immediate and 
full reinstatement to his former or a substantially 
equivalent position, without prejudice to his seniority 
and other rights and privileges previously enjoyed. 

WE WILL make whole Leonard Flowers for any loss 
of pay suffered by him by reason of the discrimination 
practiced against him. 

All our employees are free to become or remain members 
of INTERNATIONAL BROTHERHOOD OF ELECTRI¬ 
CAL WORKERS, AFL, LOCAL 1229, or any other labor 
organization, or to refrain from so doing, except to the ex¬ 
tent that this right may be affected by an agreement in con¬ 
formity with Section 8 (a) (3) of the amended Act. We 
will not discriminate in regard to hire or tenure of em¬ 
ployment or any term or condition of employment against 
any employee because of membership in or activity on be¬ 
half of any such labor organization. 

JEFFERSON STANDARD 
BROADCASTING COMPANY 
(Employer) 

Dated. By. 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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1231 IR-21S 

United States of America 
Before The National Labor Relations Board 
Division of Trial Examiners 

Washington, D. C. 

In the Matter of 

.Jefferson Standard Broadcasting Company 

and 

International Brotherhood of Electrical Workers, 

A. F. of L., Local 1229 

Case No. 34-CA-170 

Erratum 

Through inadvertence a page was omitted from the Inter¬ 
mediate Report issued August 21,1950, in the above matter. 
This error is hereby corrected by adding the attached page 
11a to said Intermediate Report between pages 11 and 12 
[inserts between court folios 1243 and 1244]. 

Through inadvertence the last word on line 39, page 18, 
[page 74, line 27, of this record] was omitted. The omission 
is hereby corrected by adding the word, “not” as the last 
word in the line, so that the sentence will read, “It is not so 
found.” 

Dated at Washington, D. C., this 30th day of August 1950. 

/s/ Alba B. Martin 
Trial Examiner 

1232 I find that Respondent, by discharging the 10 
employees, unlawfully coerced and restrained its 

employees in the exercise of the right of self-organization 
and to engage in other concerted activity for purposes of 
collective bargaining and other mutual aid or protection, in’ 
violation of Section 8 (a) (1) of the Act, and also discrim- 
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mated against them in regard to their hire and tenure of 
employment, thereby discouraging membership in the 
Union, in violation of Section S (a) (3). 

B. Interference, restraint, and coercion 

In August, 1949, Respondent endorsed “unsatisfactory” 
on Hicks’ license from the Federal Communications Com¬ 
mission, covering the period of his service from September 
1944 until August 20, 1949. The enormity of this act from 
Hicks’ point of view is indicated by the fact that had the 
FIT’ on the basis of this endorsement refused to renew 
Hicks’ license, he could no longer serve as a transmitter 
technician which had been his assignment during most of 
his tenure with Respondent. 1 " The General Counsel con¬ 
tends that by this act Respondent interfered with, re¬ 
strained, and coerced Hicks in the exercise of the rights 
guaranteed in Section 7 of the Act. Two other possible ex¬ 
planations are offered by the record: Deficiencies in the 
performance of his technical duties; the relationship be¬ 
tween Hicks and his immediate supervisor, Carey. 

This “unsatisfactorv” endorsement was made bv Minor, 
who had been chief electrician at \YBT for at least 10 years 
and connected with it for 18. During this period of time he 
had undoubtedly had occasion to make and see many en¬ 
dorsements upon licenses. He testified that this one was 
“the only unsatisfactory signature 1 have ever seen on a 
license.” 


1. Deficiencies in Hicks’ performance 
of his technical duties 

In the performance of his technical duties during the 2- 
year period just prior to the expiration of his 5-year license, 
Hicks committed certain errors in action and in judgment 
which were spread upon the record in considerable detail. 
For some of these he was cautioned, for some corrected, but 


34 Shortly before his discharge he was assigned to work in the control room. 
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it does not appear that for any of these he was warned. 
Other technicians, also, committed errors—which were ad¬ 
verted to in the record though not developed. According 
to Minors “observation and search through the station 
records, the violations were much more numerous, as re¬ 
corded by Mr. Hicks ... in his log. . . . That's all I have to 
go by, is his statement, and of course, the others keep a 
record also." Tt thus appears that although Minor, accord¬ 
ing to his testimony, kept a running account in his head of 
how each technician was working, he was not aware that 
Hicks committed more violations than the others until he 
consulted the loir. The onlv error shown to have been com- 
mitted with any frequency by Hicks was committed with 
equal frequency by the other technicians; it is treated in 
footiiote 17 below. [Page 63 of this record]. 

Shortly after August 11, 1949, Respondent wrote the 
Federal Communications Commission, pursuant to its re¬ 
quest, in explanation of why it was endorsing Hicks’ per¬ 
formance “unsatisfactory.” This letter read as follows: 

We regret that Mr. Hicks’ performance of his techni¬ 
cal duties has been such that we cannot place a “satis¬ 
factory” endorsement upon his license. Such is never¬ 
theless clearly the situation. Negligence and incom¬ 
petence on his part has jeopardized our property and 
the efficiency of our station. The circumstances have 
frequently been such as to constitute violation on Mr. 
Hicks’ part of the rules and regulations of your Com¬ 
mission. 
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1233 IR-218 

United States of America 
Before The National Labor Relations Board 
Division of Trial Examiners 
Washington, D. C. 

In the Matter of 

Jefferson Standard Broadcasting Company 

and 

International Brotherhood of Electrical Workers, 
A.F. of L., Local 1229 

Case No. 34-CA-170 

Messrs. Miles J. McCormick and John K. Pickens, 
for the General Counsel 

Messrs. Whiteford Blakeney and F. P. Miller, Jr., 
of Charlotte, N. C., for the Respondent. 

INTERMEDIATE REPORT AND RECOMMENDED 

ORDER 

Statement of the Case 

Upon a charge filed September 13, 1949, by International 
Brotherhood of Electrical Workers, A. F. of L., Local 1229, 
herein called the Union, the General Counsel of the Na¬ 
tional Labor Relations Board, called herein respectively 
the General Counsel and the Board, by the Regional Direc¬ 
tor of the Fifth Region (Baltimore, Maryland), issued a 
complaint dated January 31, 1950, against Jefferson Stand¬ 
ard Broadcasting Company, herein called Respondent, 
alleging that Respondent had engaged in and was engaging 
in unfair labor practices affecting commerce within the 
meaning of Section 8 (a) (1) and (a) (3) and Section 2 
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((5) and (7) of the National Labor Relations Act, 61 Slat. 
136, herein called the Act. Copies of the charge and the 
complaint, together with notice of hearing, were duly 
served upon the parties. 

With respect to the unfair labor practices, the complaint 
alleged in substance that Respondent violated Section 8 (a) 
(1) on and after July 20, 1949, by urging, persuading, and 
warning its employees by threats of reprisal or force or 
promise of benefit to refrain from assisting, becoming, or 
remaining members of the Union; and violated Section 8 
(a) (1) and (3) by discharging 10 named individuals on 
or about September 3, 1949, and thereafter refusing to 
reinstate them. 

Respondent's answer admitted certain and denied cer¬ 
tain jurisdictional facts alleged in the complaint, admitted 
that the Union is a labor organization, and denied the 
alleged unfair labor practices. 

Prior to the hearing Respondent filed a motion for bill 
of particulars which was granted in part and denied in 
part by Trial Examiner Stephen S. Bean who was desig¬ 
nated to act thereon, and the particulars were furnished 
by the General Counsel as ordered. 

1234 The hearing, originally set for February 14, 1950, 
was postponed at the request of counsel for Re¬ 
spondent until March 13, 1950. Pursuant to notice a hear¬ 
ing was held from March 13 to 17 at Charlotte, North 
Carolina, before Alba B. Martin, the undersigned Trial 
Examiner duly designated by the Chief Trial Examiner. 
The General Counsel and Respondent were represented by 
counsel and participated in the hearing. Full opportunity 
to be heard, to examine and cross-examine witnesses, and 
to introduce evidence bearing on the issues was afforded 
all parties. 

At the opening of the hearing Respondent made several 
motions: To dismiss the complaint as vague and general; 
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to dismiss two certain paragraphs of the complaint as un¬ 
supported by a charge; for a ruling that the record in this 
case might be reopened after the conclusion of the hearing 
to receive evidence which might be developed in a speci- 
lied criminal trial involving one of the discharged per¬ 
sons, which trial had not yet been definitely set for hear¬ 
ing. All of the motions were denied. The General Counsel 
then moved for a ruling that if he should call as a witness 
the individual named in the criminal indictment, Respond¬ 
ent. would not be permitted on cross-examination to ques¬ 
tion him concerning the indictment. This motion was 
denied. 

At the conclusion of the General Counsel’s case-in-chief, 
he moved to amend the complaint to add allegation of vio¬ 
lation of Section 8 (a) (5) of the Act based upon an 
amended charge he thereupon served upon Respondent. 
The General Counsel stated his theory of the 8 (a) (5) 
allegation which indicated that his proof was already 
largely in the record. The motion was granted only to the 
extent of the theory stated and Respondent was advised 
that it could recall any of the General Counsel’s witnesses 
for cross-examination concerning the new allegation and 
that if, at the conclusion of its case, it wished additional 
time to prepare its defense to the new allegation, at least 
10 days would be granted. At the conclusign of its case 
Respondent amended its answer to deny the new allega¬ 
tion and waived any further hearing. The General Coun¬ 
sel’s motion to conform the pleadings to the proof was 
granted. A brief was received from the General Counsel. 

After the close of the hearing the General Counsel moved 
to reopen the record for the purpose of adducing further 
evidence concerning Respondent’s alleged refusal to bar¬ 
gain since the hearing, which motion was granted over 
Respondent’s objection. The reopened hearing was held 
in Charlotte, North Carolina, on July 10, 1950. The Gen¬ 
eral Counsel and Respondent were represented by coun- 
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sel and participated in the hearing. Full opportunity to 
be heard, to examine and cross-examine witnesses, and to 
introduce evidence bearing on the issues was afforded all 
parties. 

Upon the entire record in the case and from my observa¬ 
tion of the witnesses, I make the following: 

Findings of Fact 

I. The Business of the Respondent 

Jefferson Standard Broadcasting Company is a North 
Carolina corporation, having its principal office and place 
of business in Charlotte, North Carolina, where it oper¬ 
ates a 50,000-watt radio station with the call letters WBT 
under license from the Federal Communications Commis¬ 
sion. Respondent broadcasts programs for approximately 
10 to 12 hours daily over AM and FM and television. Less 
than 50 percent of its programs originate in Charlotte. 
The network programs, piped in over a leased wire, gen¬ 
erally originate in New York, California, or Illinois, and 
are generally sponsored by products sold Nation-wide. The 
local programs include recorded commercials sent to Re¬ 
spondent from points outside the State of North Carolina, 
which commercials consume approximately 5 to 6 percent 
of Respondent’s daily broadcast time. Respondent’s 
1235 annual gross revenue is in excess of $100,000, of 
which less than 20 percent is derived from network 
broadcasts. Respondent receives and broadcasts news 
items from the Associated Press and the United Press. 

Respondent conceded that it is engaged in commerce 
within the meaning of the Act. 

II. The Organization Involved 

International Brotherhood of Electrical Workers, A.F. 
of L., Local 1229, is a labor organization admitting to mem¬ 
bership employees of Respondent. 
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III. The Unfair Labor Practices 

A. The discriminatory discharges 
1. Background 

From 1945 when Respondent acquired Radio Station 
WBT from the Columbia Broadcasting System, until the 
last contract expired January 31, 1949, Respondent had 
contractual relations with the Union for its radio tech¬ 
nicians. Negotiations towards another contract began in 
late December 1948 and consumed about 2 weeks of bar¬ 
gaining time during January 1949 and a few more days 
just before July 8, 1949. Meantime on a petition for cer¬ 
tification filed in October 1948 the Board on April 8, 1949, 
directed an election which was conducted May 2, 1949. The 
Union won 12 votes out of 14 voting 1 and on May 9, 1949, 
the Regional Director issued his certification on behalf of 
the Board. 

Shortly before the Union received 12 votes in the election 
the Respondent advertised for 12 radio technicians. Sev¬ 
eral times during the months of November and December 
1948 and February 1949 Respondent placed an ad in Radio 
Broadcast Magazine for 12 radio broadcast technicians. 
This advertisement read as follows: 

Wanted—12 radio broadcast technicians with radio 
telephone first class licenses, to begin work within next 
90 days. Pay better than average. Location southeast. 
Give references, whether presently employed, also last 
employer. Box 329, BROADCASTING. 

In January 1949, while waiting for the beginning of a bar¬ 
gaining session, 2 members of the Union’s bargaining com¬ 
mittee, one an employee, asked Respondent’s vice presi¬ 
dent and general manager, Mr. Crutchfield, if this adver¬ 
tisement had been placed by WBT. Crutchfield replied that 
it had, and that they “would be surprised at the amount of 
responses that” Respondent “was able to get from that ad.” 


1 34-RC-106. 
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Crutchfield testified that a number of the clauses in the 
contract when WBT was owned by CBS were not suitable 
for the operations of Respondent, an independent; that 
while bargaining during the first few years after 1945 it 
attempted against resistance but with some success to get 
the clauses altered: that of particular concern it had in¬ 
herited high engineering salaries, disproportionate to com¬ 
parable functions throughout the entire South; and that 
each year during the negotiations for a new contract the 
Union had threatened to strike if its demands were not met. 
So as negotiations were about to begin for another contract 
in late 194S Crutchfield authorized the placing of the ad so 
that “if the boys struck this time, we could not and we would 
not allow such a strike to shut down our business. So we 
were determined to have personnel available if and when 
the long threatened strike came about.” For the 
125() purpose of keeping in touch with any applicants 
Respondent prepared and used form letters which 
pointed out, among other things, that its wage scale in¬ 
creased up to a maximum of $115 per week—the high rate 
which was giving it concern. 

Having thus fortified itself Respondent took a strong 
initiative in the bargaining, demanded that the discharge 
clause in the next contract must be different from the one 
that had been in all the previous contracts between the Union 
and Respondent. The existing clause, which the Union 
sought to retain, provided that the Company should have 
the right to discharge a technician for just cause and that 
if the Union believed a discharge to be unjust it could take 
the issue to arbitration and the arbitration board had au¬ 
thority to “make an appropriate award to such technician 
for all time lost.” The Respondent's suggested change was 
that it have the right to discharge a technician for any cause 
whatsoever, just or unjust, and that the arbitration board’s 
authority to order reinstatement and back pay be limited 
to cases where the arbitration board finds that the acts or 
omissions assigned by the company for the discharge did 
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in fact occur; if it finds the acts or omissions did not occur 
it will have no authority to order reinstatement and back 
pay. During the negotiations Crutchfield admitted that the 
Company’s proposed clause could be interpreted to give 
the Company authority to “tire a man for parting his hair 
on the wrong side"' or “for wearing a red necktie rather 
than a blue necktie,” but stated that it was absurd to think 
lie would discharge employees for any such reason because 
he was responsible for his actions to a reputable group of 
stockholders and directors. It is clear that Despondent 
sought power to discharge that was absolute, and that the 
arbitration it offered in discharge cases was arbitration in 
name only but not in fact. 

Regardless of whether Respondent intended to use arbi¬ 
trarily the absolute power to discharge which it sought, it 
never receded from this demand. Other issues were dis¬ 
cussed, some were resolved, and all but the discharge clause 
were resolvable.'* The negotiations reached an impasse on 
July 8, 1949, as a result of the parties’ inability to reach 
agreement on the discharge clause. 

: Tliis conclusion is based upon a preponderance of the substantial evi¬ 
dence. Of interest in this connection is “a copy of a statement which briefly 
sets forth our position at the time the negotiations . . . were suspended,” 
which Respondent sent to its employees on September 3. 1949. The statement 
read as follows: 

Commencing about the first of the year, we have had numerous lengthy 
conferences with the representatives of this union in an effort to arrive 
at contract terms which would be acceptable to them and us. In these 
negotiations we have agreed to many far-reaching demands on their 
part and are now offering them a contract containing most of the provi¬ 
sions which they have requested. 

But the union is also insisting upon our agreeing that an outside arbi¬ 
trator shall have the power to determine whether we can or cannot dis¬ 
charge an employee even though we might find him incompetent or 
unsatisfactory to us. If we are going to be able to run our business 
we certainly think that we should have the right to decide who shall be 
our employees and whether we shall keep a person in our employment 
or not. 

# # # # # 

There is no dispute about wages, hours, and wages, hours, (sic) and 
working conditions at WBT. These men start working for us at $70.50 
per week and make up to $115.30 per week for a five-day week (eight 
hours a day) straight time, to say nothing of overtime pay and various 
other benefits which are available to them. (Emphasis added.) 
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1237 Beginning July 9,1949, based upon a decision made 
by majority vote at a special meeting of the local 
the previous evening, the Union began picketing Respond¬ 
ent’s business during working hours. From then until at 
least the original hearing two technicians at a time picketed 
in front of the building housing Respondent’s offices and 
studios. The employees did not strike. They worked their 
regular shift for Respondent and picketed during off hours 
according to a schedule arranged among themselves. No 
company working time was lost as a result of the picketing. 
During the entire 12 months of picketing between the esta¬ 
blishment of the picket line and the original hearing, both 
before the men were discharged September 3, 1949, and 
after, there was no violence on the picket line, no blocking 
of pedestrians on the sidewalk, and no loud, boisterous 
talking. No evidence on this subject was proffered at the 
reopened hearing. 

During the weeks prior to their discharge the pickets 
carried placards and distributed handbills giving the Un¬ 
ion’s version of its dispute with management. The leaflets 
were distributed by members of other organizations also. 
Al Lof these placards and handbills identified the Union as 
the party to tbe~dispute, and'some of ttiemTn addfflbn'used 
die words in large type, “Radio Broadcast Technicians” 
or “Radio Technician s?’TfhTplacards referrecTtoRespond¬ 
ent as “unfair'’: stated "we'are not on strike”; “WBT de¬ 
sires to discharge us for any reason they see fit. Further, 
they refuse to arbitrate unfairness of such action. Do you 
consider this fair? We don’t either”; “—We do not de¬ 
sire to interrupt your favorite radio program or delay 
television in Charlotte due to our dispute with the manage¬ 
ment of Radio Station WBT”: “We are not on strike. We 
have offered to accept the same agreement as we had last 
year. WBT has refused this offer and will not arbitrate 
the question. We welcome your support in our fight for 
fairness at WBT.” The handbills stated the technicians 
were “peacefully picketing the station in an effort to ac- 
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quaint the public with our dispute ... the Company insisted 
that we insert a clause regarding discharges, ‘in that they 
would have the right to discharge any technician, whether 
JUST or UNJUST, and we would be forced to accept their 
decision without recourse/ ” 

The pickets’ activities thus far were deemed by Respond¬ 
ent’s general manager to be protected; he so stated at the 
hearing; and I so find. There was no claim to the contrary. 
They would have been protected had the employees been on 
strike; they were no less protected because while picket¬ 
ing the employees also did their work. In any case by tak¬ 
ing no action concerning the picketing and handbilling thus 
far, Respondent condoned and waived any picket line acti¬ 
vities. 3 

Respondent made no retaliatory move and neither party 
took steps to renew the bargaining. 

2. The discharges 

On July 14, 1949, Respondent made its first broadcast 
in the television medium, thereby inaugurating a new oper¬ 
ation. To do so had cost Respondent about one-half million 
dollars. It was Charlotte’s only television station. A few 
weeks later appeared a handbill casting reflection upon the 
television operation, to which Respondent took great excep¬ 
tion and which led directly to the discharge on September 
3, 1949, of the 10 pickets Respondent held responsible 4 for 
distributing it. This handbill, hereafter referred to as the 
second-class city handbill, read as follows: 

123S IS CHARLOTTE A SECOND-CLASS CITY? 

You might think so from the kind of Television 
programs being presented by the Jefferson Standard 

3 Sec The Hoover Company, 90 NLRB No. 201. 

* The General Counsel claimed and Respondent disputed that 3 of the 10 
pickets did not in fact distribute this handbill. In view of the conclusions 
and recommendations reached herein, it will be assumed that they as well as 
the others participated in the distribution. 
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Broadcasting Co. over WBTY. Have you seen one of 
their television programs lately ? Did you know that 
all the programs presented over WBTY are on film 
and may be from one dav to five vears old. There are 
no local programs presented by WBTY. You cannot 
receive the local baseball games, football games or 
other local events because WBTY docs not have the 
proper equipment to make these pickups. Cities like 
New York, Boston, Philadelphia, Washington receive 
such programs nightly. Why doesn’t the Jefferson 
Standard Broadcasting Company purchase the needed 
equipment to bring you the same type of programs 
enjoyed by other leading American cities? Could it be 
that they consider Charlotte a second-class community 
and only entitled to the pictures now being presented 
to them ? 

WBT TECHNICIAXS 

This handbill, as all the previous handbills, was written 
by the business manager of Local 1229 representing the 
local, and an international representative representing the 
international union. After it was printed but before it was 
distributed, it, as all the previous handbills, was approved 
for distribution by the executive committee of the local. 
One member of the executive committee, Hingle, “didn't 
approve of that type of handbill” but he helped distribute 
it. The thoughts of the other six members of the seven-man 
executive committee do not appear in the record; Stroupe, 
a member, first saw it after it had already been distributed. 
There is no evidence whatsoever that the decision to dis¬ 
tribute the handbill did not represent the genuine expres¬ 
sion of the executive committee. 

During the last 7 working days in August and the first 
2 working days in September 1949, 5 5,000 copies of the 

6 A stipulation of counsel as to the distribution dates is credited although 
somewhat at variance with the testimony of some witnesses. Counsel for 
Respondent and the General Counsel waived any right to attack the credibility 
of any witness because of his testimony contrary to the stipulated facts. 


handbill were distributed. Seven of those then picketing- 
comprised the executive committee. The handbills were 
distributed by picketson the picket line at the main square 
in Charlotte, a few blocks away, and some were placed on 
busses which stopped near the picket line. Some were dis¬ 
tributed at other places in the downtown area of Charlotte: 
in a restaurant, and on the street between the picket line 
and the square by persons, not necessarily pickets, having 
a batch of them in their hands. Perkins, a member of the 
executive committee, while handing a copy to Respondent's 
promotion manager said, “Here, show this to ‘Crutch' and 
tell him that there are four or five more coming: stronger 
than this”; and while handing a copy to the promotion 
manager of Respondent’s AM operation Perkins said in 
substance: “. . . if you think this is tough, wait until you 
see what we have coming up.” Counsel stipulated that 
those discharged had agreed among themselves and 
planned at about the time the second-class city handbill 
was distributed to exert more pressure upon Respondent 
at the “same type and sort” as that handbill, and “sub¬ 
stantially in the same manner.” There was considerable 
discussion of the handbill among business men and some 
alarm among Respondent’s management and television 
equipment distributors and dealers as to its possible eco¬ 
nomic effects upon their business. There was no evidence 
that any distributor or dealer communicated his con- 
1239 cern to Respondent prior to the discharge of the em¬ 
ployees, although several of them did afterwards. 
Since the price Respondent charged for television time de¬ 
pended upon the number of television receiving sets in the 
area, a drop in sales of receiving sets would be detrimental 
to the development of Respondent’s new television oper¬ 
ation. As it was Respondent’s over-all operation, AM, FM, 
and television was losing money at the time the handbill ap¬ 
peared and it continued to operate in the red during the 
first 4 months of television operation. 


* Several of whom worked in Respondent’s television operation. 
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September 3, 1949, Respondent sent a 2-page discharge 
letter to each of the 10 men named in the complaint. Insofar 
as they state the cause for discharge the letters are iden¬ 
tical. After stating that despite the placards and “litera¬ 
ture” prior to the second-class city handbill, “we still con¬ 
tinued to treat you exactly as before,” the letter stated, 

Now, however, you have turned from trying to 
persuade the public that we are unfair to you and are 
trying to persuade the public that we give inferior 
service to them. While we are struggling to expand 
into and develop a new field, and incidentally losing 
large sums of money in the process, you are busy 
trying to turn customers and the public against us 
in every possible way, even handing out leaflets on the 
public streets advertising that our operations are 
“second-class”, and endeavoring in various ways to 
hamper and totally destroy our business. Certainly 
we are not required by law or common sense to keep 
you in our employment and pay you a substantial 
salary while you thus do your best to tear down and 
bankrupt our business. 

You are hereby discharged from our employment. . . 

While indulging in the harsh reprisal of discharge, Re¬ 
spondent utilized none of the media open to it to counteract 
the Union’s propaganda with propaganda of its own. 
Although legally it could have, it did not prior to discharge 
place any advertisement in newspapers stating its con¬ 
tentions as to whether its television broadcasts were 
second-class. It got out no handbills on the subject. It 
made no statements over the air, although it was in the 
broadcasting business. Further, Respondent did not ask 
the Union or any of its officers or members to neutralize 
the effects of the handbill by additional propaganda or 
otherwise. 

As to the cause for the discharge of the 10 men Crutch¬ 
field testified in replying to a question by the Trial Ex- 


aminer that “. . . their discharge . . . was based solely on 
the second-rate city handbill and its effect on us and our 
clients and non-clients who were in the television busi¬ 
ness.’' Prior to that, on redirect examination, he testified 
in answer to a question as to when he first learned about 
a letter to the Federal Communications Commission, “Well, 
that was after I had made the decision that we must dis¬ 
charge these men. The letter came to my attention and it 
certainly bore out my previous decision to discharge them. 
The handbill and the surrounding circumstances, its rami¬ 
fications . . . were the cause to discharge. The letter to the 
Commission was just a little more proof that I was right 
in my decision.” 

The letter to the Federal Communications Commission 
was written by Sterling L. Hicks, business manager of 
Local 1229. Under Hicks’ signature appeared the follow¬ 
ing: “S. L. Hicks, Business Manager Local Union No. 
1229, International Brotherhood of Electrical Workers.” 
This letter, dated August 6, 1949, read as follows: 

The Citizens of Charlotte have been looking with 
anticipation for several months to the coming of 
Television in this area, however, it is here, BUT IN 
NAME ONLY. 

1240 In talking to various dealers of Television Re¬ 

ceivers, we find that they as well as the general 
public are very much disappointed in the type and 
quality of programs being broadcast by the local Tele¬ 
vision outlet, too, the dealers have stocked their show¬ 
rooms with television receivers, but are unable to move 
them due to the fact that the general public is com¬ 
plaining about the program material now being 
presented. 

We feel that the local outlet is not utilizing the full 
facilities as granted in the license, we therefore re¬ 
spectfully request, unless they take advantage of situ- 
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ation, that the television channel he granted to someone 
who will. 

On cross-examination, Crutchfield, in testimony he later 
contradicted, said that he discharged the men “because 
they, while in our employment, did something in distribut¬ 
ing that second rate handbill and writing to the Commission 
asking them to revoke our license, that made us l'eel not 
only justified in firing them, but compelled to fire them, 
as any other company would do." To the Trial Examiner’s 
questions, “Do I understand your testimony to be that you 
discharged these men solelv because thev distributed" the 
second-class city handbill' Crutchfield’s reply was. “That 
plus the hair that broke the camel’s back. Well, that wa- 
the main factor and then when the Commission letter 
showed up. why that just was more than we could take." 

In view of the contradiction in Crutchfield’s testimony it 
becomes necessary to resolve the question as to exactly 
whv the men were discharged. It is found that thev were 
discharged solely for distributing the second-class city 
handbill. This resolution is compelled by the following con¬ 
siderations in addition to Crutchfield's testimony: (a) Tin* 
discharge letter refers onlv to the handbill and in no wav 
refers to the letter to FCC: (b) although Crutchfield con¬ 
sidered the executive committee of the local responsible for 
the letter to FCC he discharged not only the seven mem¬ 
bers of the executive committee but also three more and 
in the discharge letters gave the same reasons for the dis¬ 
charge of the three as for the seven; (c) all members of the 
local were not discharged but only some of them, even 
though the letter to FCC had been signed bv the business 
manager of the local who was not a member of the local’s 
executive committee—which Crutchfield would have known 
had he known the composition of the executive committee: 
(d) the discharge letter to Hicks made no mention of the 
letter to FCC even though Respondent knew Hicks signed 
it. 


Although the second-class city handbill did not mention 
the Union and did not mention the existence of a labor 
dispute, it is clear that it grew out of the same labor dis¬ 
pute between Respondent and the Union as gave rise to 
the earlier placards and flyers which did mention the Union, 
the dispute over the discharge clause in the contract. On 
August 22, 1949, on the letterhead of the local written by 
Thompson, an international representative, and signed by 
Stroupe, president of the local, a letter was sent to Re¬ 
spondent’s employees saying, 

*** the organization has plans to apply more pres¬ 
sure than has been used to date. We are forced to use 
stronger means due to the underhand methods the 
company is now employing. 

The following day the Union picked up from the printer the 
first batch of the second-class city handbill. All of the hand¬ 
bill- were written by Hicks and Thompson, printed by 
the Union, approved for distribution by the executive com¬ 
mittee of the local, and distributed by Union pickets. All 
of the handbills including the one in question, were an 
integral part of the Union’s efforts, including the picketing, 
to prevail upon Respondent to agree upon a discharge 
clause satisfactorv to the Union, and therebv to achieve 
a contract. It is clear also from the testimony of Crutch¬ 
field and to other members of management that they un¬ 
derstood this. The discharge letter assumed it was 
1241 the same controversy. Indeed the “WBT TECH¬ 
NICIANS” were engaged in no controversy with 
management at the time of the offensive handbill other 
than the controversy over the discharge clause in the con¬ 
tract. It is concluded, therefore, that the discharges for 
distributing the second-class city handbill were discharges 
of Union men for assisting the Union to win its dispute 
with Respondent. 

Whether or not the discharges were connected with the 
dispute over the contract it is concluded that they were in 






58 


relation for the concerted activities being engaged in by 
the men passing out the second-class city handbill while 
picketing for the purposes of collective bargaining and 
other mutual aid and protection. 

3. Inaccuracies in the handbill 

This handbill contained several partially or wholly in¬ 
accurate statements and inferences, 7 but there was no evi¬ 
dence that the Union in writing it and distributing it 
had any intent to falsify or maliciously to injure Re- 


1 The handbill inferred that if Respondent purchased the appropriate equip¬ 
ment Respondent could telecast “the same type of programs enjoyed by other 
leading American cities.” On what co-author Thompson based his informa¬ 
tion does not appear in the record, but co-author Hicks knew the cable had 
been in the ground for some time; he didn't know whether programs were 
then available to Respondent and did not know what television equipment was 
necessary to take programs off the coaxial cable. Stroupc, who was on the 
picket line the last 4 days the handbill was distributed, and whose information 
came from an employee of the telephone company, testified that the telephone 
company did not transmit television programs south of Richmond, Virginia, 
because it had no contracts for service south of Richmond, that in the absence 
of any applications for television service, the telephone company was using 
the cable for telephone circuits, that television service could have been avail¬ 
able on application approximately 60 days after the cable was installed. 
The facts were, as credibly testified by Crutchfield and the district manager 
of the Southern Bell Telephone Company, that even if Respondent had pur¬ 
chased the appropriate equipment it could not have procured programs from 
the telephone company because the telephone company’s terminal and booster 
equipment was not adequate for television transmission, that Respondent 
had tried to obtain television programs from the telephone company and 
had failed because the equipment required would not be allocated by the tele¬ 
phone company for the link south of Richmond, Virginia, until 1950. There 
was no evidence however that any of these correct facts were ever com¬ 
municated to Hicks, Thompson, the executive committee of the local, or any 
member of the local. 

The handbill read, “Did you know that all the programs presented over 
WBTV arc on film and may be from one day to five years old.” This in¬ 
formation was almost, but not quite correct. The facts were that daily 
multiscope news programs consuming approximately 2 to 2^ hours, and a 
cartoon program, used no film. Some of the film used was less than a day 
old, its age being a matter of hours, possibly minutes. Very often the films 
were over a day old. 

The handbill read: “There are no local programs presented by •WBTV.’ 
The facts were that the station was on the air approximately 9^ hours per 
day, that the multiscope news programs consuming approximately 2 to 2% 
of these hours was locally produced, that 3% hours were devoted to filmed 
programs, and that the rest of the time was used for ‘test pattern.’ ” 
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1242 spondent. 8 The evidence indicates, rather, that those 
who testified concerning the truth of its statements 
and inferences believed them to be true at the time they 
were testifying and at all times before. Stroupe, president 
of the local, and Hicks, its business manager, appeared to 
me to be honest witnesses, and as they answered questions 
concerning the substance of the handbill they appeared to 
me to be stating what they honestly believed to be the facts. 
There was a complete absence of any evidence that Hicks 
and Thompson, who wrote it, or any members of the execu¬ 
tive committee who authorized its distribution, or any one 
who distributed it, did not believe it to be completely truth¬ 
ful. 

4. Concluding findings 

The right of working men to engage in concerted activi¬ 
ties by picketing has long been recognized. This right is not 
diminished by the mere fact that they continue to perform 
their work during hours they do not picket. 9 

The right of employees to issue propaganda is likewise 
beyond question. The Second Court of Appeals, by Judge 
Learned Hand, has held: 

so long as the “activity is not unlawful, we can 
see no justification for making it the occasion for a dis¬ 
charge ; a union may subsidize propaganda, distribute 
broadsides, *** and any other way further its cause 

•Cf. Atlantic Towing Company, 75 NLRB 1169; Eastman Cotton Mills, 90 
NLRB No. 3. 

During the period the leaflet was being distributed Hicks told his barber 
that “before we arc through, we will break WBT.” This does not indicate 
malice in the legal sense. “In a legal sense malice is never understood to 
denote general malevolence or unkindness of heart, or enmity towards a par¬ 
ticular individual, but it signifies rather the intent from which flows any 
unlawful and injurious act committed without legal justification” Bonvier’s 
Law Dictionary, Rawle’s Third Edition, p. 2067. In any case there was no 
showing of ill-feeling against the Respondent on the part of any other em¬ 
ployee at this time, and no showing of any such animus in Hicks at this 
time before his discharge as may have motivated an offense in January, 1950, 
for which he was later convicted. Sec V. “The remedy,” infra, 

’See Intermediate Report, The Hoover Company, Case No. 8-CA-109 issued 
August 3, 1949. 
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***. Such activities may be highly prejudicial to its 
employer:'" *** but the statute forbids him by a dis¬ 
charge to rid himself of those who lav such burdens 
upon him. Congress has weighed the conflict of his 
interest with theirs , and has pro tanto shorn him of his 
powers. (Emphasis supplied.) 11 

The Board has held that: 

*** truth is not always apparent, and men are influ¬ 
enced in their conduct bv rumors, bv inferences from 
known facts, and even by mere suspicions which may 
ultimately prove to be unfounded but which the exi¬ 
gencies of the situation do not permit of verification; 
it would, therefore, be decidedly unrealistic to hold 
that the organizational and concerted activities 
1243 envisaged by the Act exclude the utterance by 
employees of honestly believed statements of 
fact or opinion, which, in some cases, may actually be 
unfounded in fact.*** 12 

In considering objections to elections where unions have 
issued allegedly false and misleading accusations against 
employers, the Board customarily refuses to censor such 
propaganda and refers to the opposing parties the duty of 
correcting inaccurate or untruthful statements bv anv of 
them. 13 Here, it should be noted. Respondent had ample 
opportunity to counteract any allegedly derogatory or false 
statements contained in the second-hand city handbill, of 
which it did not avail itself during the week it was prepar¬ 
ing for the discharge of the 10 employees and for some time 
thereafter. 


10 Respondent proved there was an unexpected drop in sales of television 
receiving equipment during the month following distribution of the second- 
class city handbill. 

11 .V. L. 27. Z>. v. Veter C ail hr Kohler Swiss Chocolates Co., 130 F. 2d 503 
,C. A. 2). 

I: Atlantic Voicing Company, 75 NLRB 1169, 1172. 

33 Carollton Furniture Manufacturing Company, 75 NLRB 710; N. V. Kelson 
Iron Works, Inc., 78 NLRB 1270. 






Respondent was not bound to remain mute in the face of 
inaccuracies or misstatements. He could have, within limits 
fixed by the Act, openly criticized the second-hand city 
handbill in an effort to counteract its statements and ef¬ 
fect. 14 Respondent could have, under section 8 (c) of the 
Act, expressed or disseminated any views, argument, or 
opinion, so long as it uttered no threat of reprisal or force 
or promise of benefit. 

By the same token the Union and the employees in the 
offensive handbill uttered no threat of reprisal or force 
or promise of benefit, and their conduct was therefore well 
within the ambit of statutory protection. 

In a case involving the layoff of an employee for good 
faith, inaccuracies concerning the company’s wage rates 
and his failure to keep his promise to correct them, the 
Seventh Circuit Court of Appeals said, in holding the em¬ 
ployee's activity protected by the Act: 

. . . Courts have recognized that a distinction is to be 
drawn between cases where employees engaged in con¬ 
certed activities exceed the bounds of lawful conduct 
in “a moment of animal exuberance” ... or in a man¬ 
ner not activated by improper motives, and those 
flagrant cases in which the misconduct is so violent 
or of such serious character as to render the employee 
unfit for further service. . . ., and that it is only in the 
latter type of cases that the courts find that the protec¬ 
tion of the right of employees to full freedom in self- 
organizational activities should be subordinated to the 
vindication of the interests of society as a whole. 13 

Here it is found that the Union's conduct in distributing 
the second-class city handbill falls into the former rather 
than the latter category, and that it was not so extreme as 
to furnish justification for the discharge of the men. 

34 Agar Packing <$• Provision Corporation, 5S NLRB 738, 745. 

3J .V. L. P. B. v. Illinois Tool Works, 153 F. 2d 811, enforcing 61 NLRB 1129. 
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Involved here is the weighing of the conflicts between 
Respondent’s interest in “a truthful representation of 
facts” and the employees’ interest in publication of union 
literature free from employer interference, both interests 
being essential elements in a balanced society. Under all 
the circumstances in the case I find that the employees’ in¬ 
terest must prevail. Respondent’s resentment against the 
employees for distributing the objectionable handbill may 
not supersede the Congressionally declared public interest 
in preserving to employees full freedom of speech on or¬ 
ganizational matters, unfettered by fear of employer re¬ 
prisal. 

1244 For example: 

On Wednesday, April 13th, 1949, Mr. Hicks, 
while the only technician on duty at our FM transmit¬ 
ter and while in charge there, failed to take steps to re¬ 
pair or to have repaired a tower light which was not 
burning and failed to report to the Company that such 
light was not burning so as to enable the Company to 
repair the same. This situation continued until Fri¬ 
day, April 15th, 1949, Mr. Hicks being meantime the 
only person in a position to know of the light’s being 
out. On April 15th for the first time, the Company 
otherwise discovered that the light was out and effected 
repair of the same. 

On the night of May 25th, 1949, Mr. Hicks, while 
again the onlv technician on duty at the FM transmit- 
ter and in charge thereof, failed to report in proper 
time to the CAA that a tower light was not burning. 

On November 4th, 1948, while the only technician on 
duty at our AM transmitter and in charge there, Mr. 
Hicks failed to observe until he was notified over a 
telephone by an outside radio listener that emissions 
were being radiated outside the station’s authorized 
band, which emissions would cause interference to 
the communications of other stations. 







On August 11th, 1947, while Mr. Hicks was the only 
technician on duty at our WBT-AM transmitter and 
was in charge there, he operated the transmitter at no 
more than 60 percent modulation whereas at least 85 
percent modulation should have been maintained. 

Throughout the period of the license in question and 
while Air. Hicks was working at our AM transmitter, 
he, on 31 separate occasions, the dates of which we will 
be glad to furnish if you desire them, failed to turn 
on the tower lights on or before the times required 
by the rules and regulations of vour Commission and 
the CAA. 17 

1245 Some of the rules and regulations of your 

Commission violated by Mr. Hicks during the 
period of the license in question are as follows: (list¬ 
ing eleven sections) [underscoring added]. 

Notwithstanding the Respondent’s letter, 58 the FCC is- 

K The rules and regulations of the Federal Communications Commission pro¬ 
vided that tower lights should be turned on 1 hour before sunset, a provision 
honored by its breach at WBT. The undenied testimony of Hicks and Hingle, 
both credible witnesses, and both transmitter technicians at the AM station 
for about 10 years, was that they and the other technicians customarily turned 
on the tower lights according to the amount of outside light there was, turn¬ 
ing them on earlier on dark days and later on bright days. They did not in 
practice adhere to the 1-hour rule. This had been their practice not only 
while Respondent owned WBT but also before when it was owned by the 
Columbia Broadcasting System. Ilinglc testified that neither Minor nor any 
other official of Respondent ever spoke to him about the hours he switched 
on the tower lights. He testified further that on the log kept under FCC 
rules he always recorded the exact time he turned on the lights, and that no 
FCC inspector had ever spoken to him “or to anyone else that I know of” 
concerning the timing. George B. Patterson, Jr., testified without contradic¬ 
tion that the FCC makes regular inspections at least every 6 months and 
checks back at least 30 days. There was no evidence that the FCC or any 
FCC investigator ever suggested to or charged Respondent with violating 
FCC rules through the actions of Hicks. Nevertheless Carey and Minor, Hicks’ 
supervisor and the chief engineer, criticized Hicks for his timing in switch¬ 
ing on the tower lights. It thus appears that Hicks, of all the technicians 
who followed the same practice, was singled out for criticism to his face 
and to the FCC. 

This letter sets forth most, if not all but two, of the technical errors 
committed by Hicks. Additional ones were the use of an abrasive on delicate 
silver-plated equipment, which Respondent considered an error of judgment 
on his part; and not replenishing an empty supply of bottle gas when, accord¬ 
ing to Hicks, he did not know there was a full bottle available. 
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sued a new license to Hicks. In February 1950, pursuant 
to Hicks’ request, the FCC’s secretary quoted the above 
charges from Respondent’s letter, and added, in a letter 
to Hicks: 

In the above connection you are advised that vour 

• * 

license was renewed, notwithstanding these charges, 
in view of your overall past service record. 19 This does 
not mean that the Commission condones violations of 
the character alleged, or that it customarily without 
inquiry or hearing renews radio operator licenses con¬ 
taining unsatisfactory endorsements. The action in 
your case should not be construed to mean that the 
Commission lias found these charges to be either true 
or untrue. (Underscoring added.) 

It is concluded from the above, and particularly from the 
underscored words, that the FCC renewed Hicks’ license 
without a hearing and even without an investigation, con¬ 
trary to its custom and despite Respondent’s charges. 

At the end of July or early August 1949, George B. 
Patterson, Jr., a witness called by the General Counsel, 
heard the rumor that Minor was going to endorse Hicks’ 
license “unsatisfactory’’ for reasons other than Hicks’ per¬ 
formance of his technical duties. Soon thereafter Patter¬ 
son questioned Minor about the rumor. Patterson testified 
that he told Minor he understood from some of the other 
technicians that Hicks was a competent engineer, and Minor 
agreed that Hicks was. Patterson then said that he under¬ 
stood that a Federal license could not be endorsed “un- 


The over-all service recorded referred to was at least 10 years of satis¬ 
factory ratings from several employers prior to the 5-year period in ques¬ 
tion, including the satisfactory rating given by Minor as chief engineer 
for the 5-year period from November 1939 to September 1944, when WBT 
was owned by the Columbia Broadcasting System. In all, Hicks had been 
licensed as a first-class radio telephone technician for 19 years, and had 
never before received an “unsatisfactory’’ rating. 
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satisfactory” for reasons other than technical reasons. 20 
Minor replied that he was wrong, that a license could be 
endorsed for other than technical grounds, and that he was 
intending to endorse Hicks’ license “unsatisfactory” for 
reasons other than his technical performance. Minor denied 
this conversation and testified that his endorsement was 
based solely on Hicks’ performance of his technical duties. 
Patterson impressed me as a particularly honest, credible 
witness, whereas Minor was a confused, self-contradictory, 
evasive, unresponsive witness, and on the whole not a 
credible one. Further the testimony shows that Patterson 
was genuinely disturbed over the rumor he heard during 
the period of the picketing and that lie initiated the conver¬ 
sation with Minor in order to get his mind straight on 
1246 the subject, testimony leading strongly to the con¬ 
clusion that such a conversation took place—which 
Minor denied. Under all the circumstances Patterson’s 
testimony in this respect is credited in full. It is found 
that Minor made the statement that he intended to endorse 
Hicks’ license “unsatisfactory” for reasons other than the 
technical performance of his duties. 

Crutchfield testified that although he considered Hicks 
incompetent at the time he was given the “unsatisfactory” 
rating, he did not consider discharging him, for fear the 
Union would file a charge with the Board. For the 9 months 
just prior to the rating Hicks had been in charge of Re¬ 
spondent’s FM transmission station during his shift, an as¬ 
signment scarcely in keeping with incompetency. It is more 
in keeping with Minor’s statement to Patterson, which is 
credited, that Hicks was a competent engineer. If, as sug¬ 
gested in the letter to the FCC, Respondent’s property 
had been jeopardized by Hicks to a dangerous extent it is 


10 The FCC’s rules provided that station licensees shall endorse the licenses 
of employees, showing among other things the “quality of performance of 
duty.” In a letter to Respondent dated August 11, 19-19, the FCC’s secre¬ 
tary stated, “The phrase ‘quality of performance of duty’ refers only to the 
performance of technical duties and docs not encompass other aspects of 
an operator’s relationship with his employer.” 




6G 


doubtful that Respondent would have kept itself in such 
ignorance of the law as to have been restrained from dis¬ 
charging him for incompetence. 

2. Relationship between Hicks and Carey 

A running conflict existed between Hicks and Carey 
which existed at least from 1945 on. The subject arose 
for discussion between Respondent and the Union several 
times during the succeeding years. There was no showing 
of anything new in the relationship in late 194S and 1949. 

In 1947 the problem came to the fore in an undisclosed 
wav. During the summer of 194S Hicks wrote Carev a 
letter on behalf of the Union claiming Respondent was vio¬ 
lating its contract with the Union in two respects, one 
of which was that Carey the supervisor was doing some 
technical work which “belonged” to the employees, con¬ 
trary to the contract. Carey did not answer. Hicks then 
wrote Minor and received a reply acknowledging receipt. 
He then wrote Crutchfield and discussed the matter with 
him. Crutchfield said he would like to take the matter up 
with an international representative. Finally, in Crutch¬ 
field’s absence Thompson of the international and Hicks 
of the local met with Blakeney, Respondent’s attorney. 
Minor, and Carev. During the discussion of Carey’s doing 
technical work Minor told Carey that “if he would dis¬ 
continue his union antagonism ... he could get along a 
lot. better with the union.” On the advice of the interna¬ 
tional representative the local dropped the grievance. 

Both Minor and Crutchfield referred to discussions of 
the relationship between Hicks and Carey during the 1948- 
49 negotiations leading to the impasse and the discharges. 
Since Carey did not participate in the bargaining negotia¬ 
tions, the references were not to any words or action by 
him in the bargaining meetings themselves. Minor testified, 
“all through the negotiations, various phases of the dis¬ 
satisfaction between them has popped up. It has been very 
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annoying and regardless, it is just a difficult problem.” 
Crutchfield referred to efforts to adjust the matter “during 
the negotiation when we were trying so hard to reach an 
agreement.” In a meeting of the technicians, Minor and 
other supervisors (but not Carey) held during the negotia¬ 
tions, Crutchfield suggested to Hicks that at Crutchfield’s 
expense Hicks take Carey out to dinner so that on a social 
rather than a business level they could discuss their prob¬ 
lems. Hicks demurred, suggested that Carey be asked to 
invite Hicks over to Carey’s house for dinner. Two weeks 
later when Crutchfield asked if Hicks had had Carey out to 
dinner Hicks replied that he had not. 

When, according to Crutchfield, “our contract negotia¬ 
tions looked hopeless” Hicks and Thompson, international 
representatives, came to Crutchfield, and Thompson said, 
“I think we can solve this whole problem if we can get 
an understanding between Mr. Hicks and Mr. Carey . . . 

I think that is the crux of it. I don’t think we have 
1247 a labor problem. I think it is a personal problem.” 

The next day Hicks and Thompson returned and 
suggested that Supervisor Carey be transferred from the 
transmitter to the control room and that Supervisor Cal¬ 
lahan of the control room go to the transmitter—Hicks then 
working at the transmitter. Crutchfield discussed this sug¬ 
gestion with management and later told Hicks it was un¬ 
feasible because Carey and Callahan were more qualified 
where they were then interchanged. Asked for further 
ideas, Hicks suggested getting rid of Carey; which Crutch¬ 
field refused because he “had a great deal of respect for 
Mr. Carey personally and his ability ...” Instead of 
discharging Carey, Crutchfield transferred Hicks from the 
AM transmitter, where he had worked for many years, to 
the FM transmitter, in order to separate the two men. At 
the FM transmitter Hicks was free of immediate super¬ 
vision, in fact was in charge, and was answerable directly 
to Minor whose office was 22 miles away. The record indi¬ 
cates that this change was made in November 1948, some 
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S or 9 months before Hicks was given the “unsatisfactory" 
endorsement; and insofar as the record discloses there was 
no further discussion of the Ilicks-Carey problem. 

Although Crutchfield felt that Carey had his faults and 
“never .. . blamed everything on Mr. Hicks," and although 
Minor did not think that Carey was without fault in the 
matter, Minor endorsed Carev’s license “satisfactory” in 
about March 1950 presumably covering his performance 
over a 5-vear period. 

3. Concluding findings 

The giving of an “unsatisfactory” endorsement to Hicks, 
thereby casting a shadow across his future in his chosen 
trade, was closely connected with Respondent's other 
actions towards the Union since the fall of 194-8. 

For some 12 or 13 years prior to the fall of 194S WBT 
under 2 owners had discharged no radio technicians. This 
was due no doubt in part, at least, to the existence of a 
strong local union, which for some years prior to the 1947 
amendments of the Wagner Act had succeeded in main¬ 
taining a closed-shop contract on the property, and whose 
strength since the abolition of the closed shop had dimin¬ 
ished onlv to the extent of 4 out of 16 bv Mav 2, 1949. 
Through this strength the Union had been able to maintain 
contractual clauses laden with the employees’ interest, in¬ 
cluding high wages and arbitration which were particularly 
obnoxious to Respondent. Girding its loins for a showdown 
bargaining battle by the placing of the advertisement for 
new employees in the fall of 1948 Respondent undertook to 
win concessions from the Union at whatever cost, to lower 
wages and to get itself into a position to discharge “incom¬ 
petent” or “unsatisfactory” employees for any reason it 
chose without concern for a possible veto by an arbitrator. 
Crutchfield suggested no other technician than Hicks, whom 
he regarded as incompetent, and none other was rated un¬ 
satisfactory. 
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The Respondent's strong offensive to wrest job-power 
from the employees’ representatives met with their antic¬ 
ipated resistance and in the forefront of this resistance was 
Hicks, business agent for the local, the man through whom 
Respondent had been doing business with the Union ever 
since it took over the station. Hicks signed the petition for 
certification for the Union in October 1948, participated in 
most of the bargaining sessions, and was one of two regu¬ 
lar employee members of the Union’s bargaining committee. 
He was later a regular picket on the picket line and in fact 
in charge of the picket line. Several of Respondent’s man¬ 
agement testified that they saw him as well as others on 
the picket line and passing out leaflets. In addition it was 
Hicks who alone among the employees took two grievances 
as far as he could with the Respondent in the summer of 
1948, it was Hicks who alone among the employees wrote 
the handbills passed out by the pickets and had them 
printed. Crutchfield did not deny or question the conclusion 
when Wimberly, assistant to the president of the 
1248 international union, told him several weeks after 
the “unsatisfactory” endorsement, that Hicks seemed 
to be “a very competent union man.” The entire record in 
the case impels the conclusion that Hicks was the strongest 
union man among Respondent’s technicians and the spear¬ 
head of the resistance against Respondent’s bargaining 
offensive; and that Respondent knew it. 

Respondent not only knew it but because he, more than 
any other technician, was blocking it from its bargaining 
goal, it wished to get rid of him. In the same interview 
with Wimberly, which took place in Washington, D. 
August 26,1949, where Crutchfield had gone at Wimberly’s 
request to try to settle the dispute, Crutchfield volunteered 
that if the Union would hire Hicks and was unable to pay 
him as much as he was receiving from Respondent, Crutch¬ 
field would pay the difference. The record does not show 
whether the difference was to come out of Crutchfield’s own 
pocket or out of Respondent’s or for how long the arrange- 
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ment would continue. That Crutchfield did not limit the 
offer to a stated period of time when he made it is added 
indication of Respondent’s wish to be rid of him. Presum¬ 
ably it was cheaper to make a continuous contribution to 
Hicks’ union salary, if the international hired him, than to 
continue paying the wages his continued employment by 
Respondent helped to maintain. 

Not only in the above manner, but in several additional re¬ 
spects, Hicks was singled out by Respondent for special 
treatment it did not extend to the other technicians. To his 
face and to the Federal Communications Commission Hicks 
alone was criticized for his timing in switching on the tower 
lights, even though his practice was identical with the 
others’. Although Crutchfield and Minor both held Carey 
somewhat at fault in the Hieks-Carey relationship, they 
singled out Hicks for an “unsatisfactory” endorsement and 
a few months later gave Carey a “satisfactory.” 

In another respect Hicks was singled out. Minor testified 
that he kept in his head a general idea of the calibre of work 
being performed by the various men under him from infor¬ 
mation sent in by them. Yet when he was considering giving 
Hicks an “unsatisfactory” he made a special check of Hicks’ 
entries in the log. Minor evaded answer to a question as to 
whether he customarily checked the log each time a techni¬ 
cian requested a license endorsement. 

The record does not fully develop either the roots or the 
exact nature of the conflict between Carey and Hicks, but it 
does indicate beyond cavil that the conflict was part and 
parcel of the greater conflict between the Union and Re¬ 
spondent. Thus in the summer of 1948 the issue was 
whether Carey by his actions was violating the contract be¬ 
tween the Union and Respondent, and, as testified by Hicks, 
Minor told Carey “if he would discontinue his union antag¬ 
onism ... he could get along a lot better with the union.” 
Both Minor and Carey testified and neither denied Hicks’ 
testimony above. On the basis of their silence as well as 
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Hicks’ testimony it is concluded that Carey was antagonistic 
towards the Union and particularly towards Hicks, its 
strongest member. There being no proof to the contrary 
it is concluded that this antagonism continued after March 
16, 1949, the date 6 months prior to the filing and service 
upon Respondent of the original charge. 

Carey was supervisor of the AM transmitter, and as 

such had supervisory authority over a number of the 

technicians. A man in such a position who bears antagonism 

towards the union representing the employees under him 

can be the source of constant friction. It is likelv that 

* 

Thompson had this in mind when he suggested to Crutch¬ 
field that the whole problem between the Union and Re¬ 
spondent could be solved if an understanding could be 
reached between Carev and Hicks. In any case it is clear 
that unless the Carey-Hicks controversv were closelv inte- 
grated with the greater controversy between Respondent 
and Union, its removal from the scene could not begin to 
effectuate a solution between Respondent and Union, not 
to mention consummate a solution. 

1249 The conclusion that the Carey-Hicks controversy 
was closely integrated with the greater controversy 
between Respondent and Union is further borne out by the 
absence from the record of any proof that the Carey-Hicks 
controversy arose over anything other than their respective 
attitudes towards the Union. The record shows no elements 
leading to a conclusion of conflict between the two men be¬ 
cause of personality traits. Further, during 1945-1946 
Carey’s supervisory authority over Hicks’ “individual” was 
removed although retained over his “technical operations,” 
showing that at that time, at least, the conflict had no refer¬ 
ence to their work. There was no showing that the conflict 
changed in this respect in later years. There was no proof 
that their supervisor-employee relationship concerning the 
work varied from the norm of that relationship. 

Minor testified that for a period of several years before 
Hicks’ license came up for renewal he was generally aware 
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that there were faults in Hicks' performance. Although he 
discussed some of these faults with him, he did not suggest 
to Hicks the possibility that when his license came up for 
renewal Minor might give him an “unsatisfactory rating 
because of these faults, because “that is a threat of re¬ 
prisal.” Nothing in the Act would have barred Minor from 
making such a suggestion to Hicks in an effort to improve 
his performance. The Act would have barred such a sug¬ 
gestion onlv if it were an effort to restrain his union 
activities. The fact that Minor thought in terms of “threat 
of reprisal” indicates that Minor thought of Hicks pri¬ 
marily in terms of Hicks’ union activities, and that while 
weighing in his own mind Hicks’ performance of duty, he 
was unable to weed out of it his thoughts on Hicks’ union 
activities. 


It is concluded, in view of the above, that when Minor 
expressed to Patterson his intent to give Hicks an “unsatis¬ 
factory” endorsement, for reasons other than Hicks per¬ 
formance of duties, he was expressing his true intent and 
that he carried out that intent. It is found that Hicks was 
not rated for his performance of duties. In view of this 
finding, no conclusion is reached as to whether, had he been 
rated for his performance of duties, the nature of the 
offenses was such as to justify the rating. Respondent had 
failed in its bargaining goal of achieving the removal of 
“unsatisfactories’’ and “incompetents” without possible 
veto by arbitration, and it turned to achieving the same goal 
by other means. The giving of the “unsatisfactory” en¬ 
dorsement to Hicks was clearly calculated to discourage any 
further concerted activity of the employees toward obtain¬ 
ing an arbitration clause suitable to them. By such con¬ 
duct Respondent coerced and restrained its employees in 
the exercise of the right of self-organization and to engage 
in other concerted activity for purposes of collective bar¬ 
gaining and other mutual aid or protection, in violation 
of Section S (a) (1) of the Act. 


U. The refusal to bargain 

1. The appropriate unit and the Union’s 
representation of a majority therein 

The complaint as amended at the hearing alleged that all 
technical employees employed at the Respondent’s main 
control room, GOS Wilder Building, Charlotte, North Caro¬ 
lina. at the main transmitter, Nation’s Ford Road, Char¬ 
lotte. North Carolina, at the FM transmitter (RAMLO Sta¬ 
tion). (iastonia, North Carolina, and at the satellite trans¬ 
mitter. Shelby, North Carolina, but excluding the chief 
engineer and all supervisors, as defined in the Act, con¬ 
stitute an appropriate unit for the purposes of collective 
bargaining within the meaning of the Act. This allega¬ 
tion corresponded with the Board’s appropriate unit find¬ 
ing in its Decision and Direction of Election of April 8, 
1949. No evidence concerning this subject was introduced 
by either party at either the original or reopened hearing 
in the current case. Tn view of the Board's earlier finding, 
the fact that the unit as alleged appears to be an appro¬ 
priate one, and the absence of any evidence to the 
1250 contrary, 1 find that the unit as alleged and set forth 
above constitutes a unit appropriate for the purposes 
of collective bargaining within the meaning of the Act. 

The Union having been certified as the bargaining agent 
by the Board on May 9, 1949, its majority is presumed to 
continue for a reasonable period of time, normally at least 
a year. In addition, the testimony is undisputed that as of 
just before the discharges of September 3, 1949, there were 
22 technicians in the appropriate unit of whom 15 were 
members of the Union. Respondent’s discharge of 10 Union 
members left 5 in its employ. The Union expelled these re¬ 
maining 5 from membership in January 1950, for violating 
the Union's constitution by crossing the picket line. It is 
undisputed that none of Respondent’s employees in the ap¬ 
propriate unit are presently members of the Union. 
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It is undisputed that prior to Respondent’s unlawful dis¬ 
charge of 10 union members the Union represented a major¬ 
ity in the appropriate unit. This majority status must be 
presumed, at law, to have continued after the illegal dis¬ 
charges, for the Respondent’s unfair labor practices can¬ 
not operate to change the bargaining representative 
selected by the untrammeled will of the majority. 21 It is 
therefore found that the Union was on and after May 9. 
1949, and on and after September 4, 1949, and that it now 
is the duly designated representative of the employees in 
the appropriate unit. 


2. The refusal 

The General Counsel’s position is, in effect, that Re¬ 
spondent refused to bargain within the meaning of the Act 
at three different times: (a) At the time of the discharge of 
the 10 men on September 3 and by virtue of that act, (b) on 
September 6, 1949, in its reply to the Union’s telegram of 
that date, and (c) during and after the close of the original 
hearing. 

(a) The theory under which the General Counsel was 
permitted to amend the complaint by adding an 8 (a) (5) 
allegation just before resting at the original hearing was 
that under all the circumstances of this case and assuming 
good faith bargaining up to the impasse, the discharge of 
the 10 employees from the appropriate unit during the cer¬ 
tification year after the impasse had been reached was 
per sc a refusal to bargain. It is [not] so found. Respondent 
was under no duty to offer to bargain with the Union con¬ 
cerning discharges it was contemplating, in the absence of a 
contractual clause so providing. There being no evidence 
that Respondent sought to undermine the authority of the 
Union except as that could be accomplished through the bar¬ 
gaining process, and Respondent having bargained in good 

” Medo Photo Supply Corporation, 321 U. S. 678, 687; Tishomingo County 
Electric Power Association. 74 NLRB S64; Inter-City Advertising Company 
of Greensboro, X. C., Inc., 89 NLRB No. 127. 
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faith, I am not convinced that the discharge of the em¬ 
ployees indicated any contrary intent for past or future 
bargaining. The discharges were in no way connected with 
the bargaining which preceded them and were for a reason 
completely independent of that bargaining, so that it may 
not be concluded that they cast an aura of bad faith upon 
that previous bargaining. Nor can it be concluded on this 
record that the discharge of the employees was, per se, con¬ 
clusive evidence of an intent to refuse to bargain with the 
Union in the future. 

(b) In his brief the General Counsel urges as an addi¬ 
tional ground for a refusal to bargain finding that Re¬ 
spondent “flatly refused to bargain with the certified bar¬ 
gaining representative during the certification year con¬ 
cerning the discharge of the 10 men named in the complaint 
when requested to do so by the Union’s telegram of Septem¬ 
ber 6, 3 days after the discharges.” No such finding 
1251 is made for 2 reasons. Firstly, such a theory was not 
included in the case in the ruling permitting the 8 
(a) (5) amendment to be made; secondly, the Union’s tele¬ 
gram of September 6 did not contain an unqualified request 
to bargain concerning these discharges. This telegram, 
from John A. Thompson, international representative, 
I.B.E.W., to Crutchfield, read as follows: 

As the representative of I.B. of E.W., local union, 
No. 1229, Charlotte, North Carolina, in the dispute with 
radio station WBT regarding terms of a collective bar¬ 
gaining agreement to cover technicians and engineers, 
over which you have, in the opinion of the union, un¬ 
lawfully discharged ten Charlotte citizens from their 
jobs I propose that instead of the union filing unfair 
labor practices charges against the Jefferson Standard 
Broadcasting Company with the National Labor Rela¬ 
tions Board of Washington, D. C., that the following 
steps be taken to resolve the matter: (1) all technicians 
discharged to be returned to their former position im¬ 
mediately without discrimination or prejudice. (2) 



question of whether or not the discharges are war¬ 
ranted be submitted to an impartial arbitrator desig¬ 
nated by Governor Kerr Scott of North Carolina. The 
union agrees to accept as final the decision of the 
impartial arbitrator. (3) upon settlement of the dis¬ 
charge questions, the parties shall enter into collective 
bargaining conferences, in good faith, to reach an un¬ 
derstanding on all points in dispute. In the meanwhile 
all picketing of the studios of WBT by the union will 
be discontinued. 

The request to bargain in this telegram relates not to the 
cause or justice of the discharges—which is to be deter¬ 
mined by the arbitrator—but to the other points in dispute. 
Since the discharge question is to be settled first under the 
proposal and collective bargaining is not to begin until it is 
settled, there would not be any discharge point in dispute 
when the bargaining conferences began. 

(c) Twice in March and again in May, 1950 the Union 
sought to reopen bargaining negotiations. Respondent 
asked for delay in March until Crutchfield returned from a 
recuperating vacation following a major operation. There 
was no proof that during this period Walker, who was in 
charge in Crutchfield’s absence, or Blakeney, Respondent’s 
attorney who had represented Respondent in the negotia¬ 
tions prior to the July 8,1949, impasse and had represented 
himself to the union negotiators as being present as a nego¬ 
tiator, were ill, incapacitated, or unauthorized to set a date, 
time, and place for further bargaining meetings, which was 
all the Union had requested. Both Blakeney and Walker 
knew of the I nion’s request. Nor was any evidence offered 
as to any physical or other incapacity which prevented 
Crutchfield from considering the IMion’s request imme¬ 
diately alter his return to his office on April 10 and from 
thereupon informing the Union of a date, time, and place 
for a meeting. Henry F. Adair, international representa¬ 
tive of the T nion, testified that on March 13 he requested 



Crutchfield to set a date, time, and place and requested an 
answer “that afternoon or the next morning at the latest”; 
that he did not receive the requested answer; that a week 
later he repeated his request for a date, time, and place and 
Crutchfield replied that he would “talk with Mr. Blakeney 
and let me know; at that time he asked what date would be 
satisfactory with us for a conference, and I told him at 
that time that any date that was satisfactory with him 
would be satisfactory to us.” (Italics added.) Crutchfield’s 
version of the first March conversation with Adair was that 
Crutchfield told him that this was his first day out of his 
house after his operation, that he would have to think about 
the Union’s request a little, and that “as soon as this hear¬ 
ing was over I suggested he get in touch with us again and 
we would discuss it further.” The hearing referred to was 
the original in this case. Crutchfield testified that in the 
second conversation in March he told Adair that on doctor’s 
orders he was going to Florida for a few weeks, and 
1252 “if he wanted to get in touch with us about it later 
we would be glad to discuss the matter with him.” 
Crutchfield testified further that he didn’t think Adair’s 
request was serious, that he thought “he was trying to cook 
up another charge to put on top of the other one, that is 
all... ” 

After receiving a written request from the Union dated 
May 10, 1950, to set a date, time, and place to resume nego¬ 
tiations, Crutchfield answered on May 13, 1950. In this 2 y 2 
page letter he reviewed from his point of view the Union’s 
efforts to arrange a meeting during the March-to-May 
period, and concluded: 

However all this may be, it is clear that you desire 
your Company to engage in bargaining with your Union 
at the present time. I am now back at work, have fully 
resumed my duties, and we have, therefore, now pro¬ 
ceeded to give thorough consideration to the question 
of entering into bargaining with your Union at this 
time. 
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In view of the fact that we bargained fully and in 
good faith with your Union for several months in an 
effort to arrive at a contract but without success and 
in view of the fact that since then events have occurred 
and information has been brought to our attention 
from which it seems likely that your Union does not 
now' represent a majority of our technical employees, 
w r e respectfully request you to furnish us with such 
evidence or proof as you may be able to furnish that 
you do now represent a majority of these employees. 

The Union did not reply to the above letter and made no 
further effort to arrange a meeting with Respondent. 

At the reopened hearing Crutchfield twice replied in 
answer to questions by the General Counsel that Respondent 
will not now' recognize the Union without questioning its 
majority. 

It is well settled that w'here, as here, a Union’s loss of 
majority has been brought about by Respondent’s unfair 
labor practices, the Union’s majority status is not available 
as a defense to the charge that Respondent has violated 
Section S (a) (5) of the Act. 22 Since Respondent’s act of 
discharging the 10 employees w'as the very act, found above 
to have been an unfair labor practice, winch caused the 
Union’s loss of majority status, Respondent could not later 
question that majority status as a condition to further bar¬ 
gaining. 

It does not appear necessary to resolve the conflict as to 
w’hether at the second conference Crutchfield told Adair 
he w'ould talk with Blakeney and let the Union know what 
Respondent would do about his request, or w'hether Crutch¬ 
field told him he was going to Florida and the Union could 
get in touch wdth him later if it wanted to. Respondent does 

73 Medo Photo Supply Corporation, 321 U. S. GTS; Bradford Dyeing Asso¬ 
ciation, 310 IT. S. 31S; Allen-Morrison Sign Co., Inc., 79 NLRB 903; The 
Toledo Desk Fixture Co., 75 NLRB 744; Karp Metal Products Co., Inc., 
51 NLRB 621. 
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not question that twice in March 1950 the Union requested 
it to set a date, time, and place to resume negotiations. It 
is held that a third such request was not needed, and that 
the Union’s two requests placed upon Respondent a duty 
to set a date, time, and place for further negotiations. It is 
held further that a reasonable period of time during which 
Respondent could have fulfilled this duty was the 20 days 
immediately following Crutchfield’s return to his desk on 
April 10, 1950. It is concluded, therefore, that by 
1253 its failure to fulfill this duty by April 30, 1950, and 
by its refusal at the reopened hearing to recognize 
the Union without questioning its majority, Respondent re¬ 
fused and now refuses to bargain collectively with the Union. 

IV. The Effect of the Unfair Labor 
Practices Upon Commerce 

Respondent’s activities, set forth in Section III, above, 
occurring in connection with Respondent’s operations de¬ 
scribed in Section I, above, have a close, intimate, and sub¬ 
stantial relation to trade, traffic, and commerce among the 
several States, and tend to lead to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 

V. The Remedy 

Having found that Respondent has engaged in the unfair 
labor practices set forth above, I recommend that it cease 
and desist therefrom and that it take certain affirmative 
action designed to effectuate the policies of the Act. 

Respondent having discharged George B. Patterson, Jr., 
S. J. Sullivan, Walter S. Hill, T. W. Perkins, Leonard 
Flowers, Robert R. Hilker, A. O. Richardson, Allen W. 
Hingle, E. L. Stroupe because of their union and concerted 
activities, I recommend that Respondent offer to each of 
them immediate and full reinstatement to his former or a 
substantially equivalent position 23 without prejudice to his 

a The Chase National Bank of the City of New York , San Juan, Puerto Eico 
Branch, 65 NLRB S27. 
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seniority and other rights and privileges and make each 
whole for any loss of pay he may have suffered by reason of 
Respondent’s discrimination against him, by payment to 
each of them of a sum of money equal to that which he 
normally would have earned as wages from September 3, 
1049, the date of the discrimination against them, to the 
date when, pursuant to the recommendations herein con¬ 
tained, Respondent shall offer them reinstatement, less the 
net earnings of each during said period. 24 Loss of pay shall 
be determined by deducting from a sum equal to that which 
these employees would normally have earned for each quar¬ 
ter or portion thereof, their net earnings, if any, in other 
employment during that period. Earnings in one particular 
quarter shall have no effect upon the back-pay liability for 
any other quarter. The quarterly periods described herein 
shall begin with the first day of January, April, July, and 
October. 55 It is recommended further that Respondent 
make available to the Board upon request payroll and other 
records, in order to facilitate the checking of the amount of 
back pay due. 56 

Although Respondent also discharged Sterling L. Hicks 
September 3,1049, because of his union and concerted activ¬ 
ities, and he ordinarily would be entitled to the same rights 
recommended above for the other nine, such is not recom¬ 
mended in view of his conviction on March 24, 1050, in the 
Superior Court of Mecklenburg County, North Carolina, of 
the misdemeanor of conspiracy to damage Respondent’s 
real property on January 12, 1050. It is recommended, 
rather, that Hicks be given back pay from the date of the 
discrimination against him until January 12, 1050, the date 
of the misdemeanor; that in the event the charging party of 
Hicks furnishes the Board with evidence that a court of 
last, resort has reversed the conviction, the Board then 

14 Crossctt Lumber Co., S NLRB 440, 497-8; Republic Steel Corporation v. 
X. L. R. B„ 311 U. S. 7. 

24 F. W. Woolvcorth Company, 90 NLRB No. 41. 

24 F. TV. Woolworth Company, supra. 
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order his reinstatement with full back pay from the date of 
discharge, September 3, 1949, until the date of offer of 
reinstatement, less the amount he normally would 
1254 have earned from the date of his conviction, March 
24, 1950, until the date of reversal by the court of last 

resort. 

It having been found that Respondent gave Hicks an 
“unsatisfactory” endorsement in violation of the Act, I 
recommend that Respondent reconsider whether Hicks 
should receive an “unsatisfactory” or a “satisfactorv” en- 
dorsement, without reference to his union membership and 
activities and by the same standards it has followed in the 
past in the giving of “satisfactory” endorsements to all of 
its other technicians including Carey; and if upon such 
reconsideration Respondent decides that Hicks should be 
given a “satisfactory” endorsement, that Respondent so 
inform the Federal Communications Commission, and that 
it correct Hicks' recently expired license accordingly. 

It having been found that Respondent refused to bargain 
collectively with the Union as the exclusive representative 
of their employees in an appropriate unit, I recommend 
that Respondent upon request bargain collectively with the 
Union as the exclusive representative of such employees 
with respect to rates of pay, wages, hours, and other terms 
and conditions of employment. 27 

Because of the Respondent’s unlawful conduct and its 
underlying purpose and tendency, I find that the unfair 
labor practices found are persuasively related to other un¬ 
fair labor practices proscribed and that danger of their 
commission in the future is to be anticipated from the 
course of the Respondent’s conduct in the past. 28 The pre¬ 
ventative purpose of the Act will be thwarted unless the 
order is coextensive with the threat. In order, therefore, to 
make effective the interdependent guarantees of Section 7, 

37 .V. L. R. B. v. Franks Brothers Co., 321 U. S. 702. 

34 N. L. R. B. v. Express Publishing Co., 312 U. S. 426. 
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to prevent a recurrence of unfair labor practices, and there¬ 
by to minimize industrial strife which burdens and ob¬ 
structs commerce, and thus effectuate the policies of the 
Act, I will recommend that Respondent cease and desist 
from in any manner infringing upon the rights guaranteed 
in Section 7 of the Act. 

Conclusions of Law 

1. Jefferson Standard Broadcasting Company is en¬ 
gaged in commerce within the meaning of Section 2(G) and 
(7) of the Act. 

2. Local Union Xo. 1229, International Brotherhood of 
Electrical Workers, A. F. L., is a labor organization within 
the meaning of Section 2 (5) of the Act. 

3. At all times material herein, the following employees 
of Jefferson Standard Broadcasting Company have con¬ 
stituted and now constitute a unit appropriate for the 
purposes of collective bargaining: all technical employees 
employed at the main control room, 60S Wilder Building, 
Charlotte, North Carolina; at the main transmitter, Na¬ 
tions Ford Road, Charlotte, North Carolina: at the FM 
transmitter (RAMLO station), Gastonia, North Carolina; 
and at the satellite transmitter, Shelby, North Carolina, ex¬ 
cluding the chief engineer and all supervisors as defined in 
the Act. 

4. On and since May 9, 1949, Local Union No. 1229, In¬ 
ternational Brotherhood of Electrical Workers, A. F. L., has 
been certified by the Board as the exclusive bargaining 
representative of the employees in the aforesaid appro¬ 
priate unit in accordance with the provisions of Section 9 

of the Act. 

1255 5. By refusing on April 30, 1950, and at all times 

thereafter to bargain collectively with Local Union 
No. 1229, International Brotherhood of Electrical Workers, 
A. F. L., as the exclusive representative of all its employees 
in the aforesaid unit, Respondent has engaged in and is 
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engaging in unfair labor practices within the meaning of 
Section S (a) (5) of the Act. 

6. By discriminating in regard to the hire and tenure 
of employment of George B. Patterson, Jr., S. J. Sullivan, 
Walter S. Hill, T. W. Perkins, Leonard Flowers, Robert 
R. Hilker, A. 0. Richardson, Allen W. Hingle, E. L. 
Stroupe, and Sterling L. Hicks, thereby discouraging mem¬ 
bership in Local Union No. 1229, International Brother¬ 
hood of Electrical Workers, A. F. L., the Respondent has 
engaged in and is engaging in unfair labor practices with¬ 
in the meaning of Section S (a) (3) of the Act. 

7. By said acts Respondent has interfered with, re¬ 
st rained, and coerced its employees in the exercise of 
rights guaranteed in Section 7 of the Act, and has engaged 
in and is engaging in unfair labor practices within the 
meaning of Section 8 (a) (1) of the Act. 

8. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

RECOMMENDATIONS 

Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record in the case, 
1 recommend that Jefferson Standard Broadcasting Com¬ 
pany, Charlotte, North Carolina, its officers, agents, suc¬ 
cessors, and assigns, shall: 

1. Cease and desist from: 

(a) Discouraging membership in Local Union No. 1229, 
International Brotherhood of Electrical Workers, A.F.L., 
or any other labor organization of its employees, by dis¬ 
criminating in regard to the hire and tenure of their em¬ 
ployment or any term or condition of employment; 

(b) Refusing to bargain collectively with Local Union 
No. 1229, International Brotherhood of Electrical Workers, 
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A.F.L., as the exclusive bargaining representative of the 
Respondent's employees in the appropriate unit, with re¬ 
spect to rates of pay, wages, hours of employment, and 
other conditions of employment; 

(c) In any other manner interfering with, restraining, 
or coercing its employees in the exercise of their rights to 
self-organization, to form labor organizations, to join or 
assist Local Union No. 1229, International Brotherhood of 
Electrical Workers, A. F. L., or any other labor organiza¬ 
tion, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities 
for the purposes of collective bargaining or other mutual 
aid or protection, or to refrain from any and all such activi¬ 
ties, except to the extent that such right may be affected by 
an agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 
8 (a) (3) of the Act. 

2. Take the following affirmative action which I find 
will effectuate the policies of the Act: 

(a) Offer to George B. Patterson, Jr., S. J. Sullivan, 
Walter S. Hill, T. W. Perkins, Leonard Flowers, Robert 
R. Hilker, A. 0. Richardson, Allen W. Hingle, and E. L. 
Stroupe immediate and full reinstatement to their former 
or substantially equivalent positions, without prejudice to 
their seniority and other rights and privileges previously 
enjoyed; 

1256 (b) Make whole George B. Patterson, Jr., S. J. 

Sullivan, Walter S. Hill, T. W. Perkins, Leonard 
Flowers, Robert R. Hilker, A. 0. Richardson, Allen W. 
Hingle, and E. L. Stroupe for any loss of pay they may 
have suffered by reason of the Respondent’s discrimination 
against them, in accordance with the recommendations set 
forth in “The remedy,” herein; 

(c) Make whole Sterling L. Hicks for any loss of pay he 
may have suffered by reason of the Respondent’s discrim- 
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ination against him, in accordance with the recommenda¬ 
tions set forth in “The remedy,” herein, for the period 
September 3, 1949, to January 12, 1950. 

(d) Reconsider whether Hicks should receive an “unsat¬ 
isfactory” or a “satisfactory” endorsement, without refer¬ 
ence to his union membership and activities and by the 
same standards it has followed in the past in the giving 
of “satisfactory” endorsements to all of its other tech¬ 
nicians including Carey. 

(e) If, upon such reconsideration, Respondent decides 
that Hicks should be given a “satisfactory” endorsement 
for his period of service from September 1944 until Au¬ 
gust 29, 1949, Respondent shall so inform the Federal 
Communications Commission and shall so correct Hicks’ 
license for that period. 

(f) Upon request, bargain collectively with Local Union 
No. 1229, International Brotherhood of Electrical Workers, 
A.F.L., as the exclusive bargaining agent of all its em¬ 
ployees in the bargaining unit described herein, with respect 
to rates of pay, wages, hours of employment, and other 
conditions of employment, and if an understanding is 
reached, embody such understanding in a signed agree¬ 
ment ; 

(g) Post at its main control room, 608 Wilder Building, 
Charlotte, North Carolina; the main transmitter, Nation’s 
Ford Road, Charlotte, North Carolina; The FM transmitter 
(RAMLO station), Gastonia, North Carolina; and the satel¬ 
lite transmitter, Shelby, North Carolina, copies of the 
notice attached hereto marked Appendix A. Copies of said 
notice, to be furnished by the Regional Director for the 
Fifth Region, shall, after being signed by the Respondent’s 
representative, be posted by the Respondent and main¬ 
tained by it for sixty (60) consecutive days thereafter, in 
conspicuous places, including all places where notices to 
employees are customarily posted. Reasonable steps shall 
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be taken by the Respondent to insure that said notices are 
not altered, defaced, or covered by any other material; 

(h) Notify the Regional Director for the Fifth Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report, what steps the Re¬ 
spondent has taken to comply herewith. 

It is further recommended that, unless the Respondent 
shall within twenty (20) days from the receipt of this 
Intermediate Report notify said Regional Director, in 
writing, that it will comply with the foregoing recommenda¬ 
tions, the National Labor Relations Board issue an order 
requiring the Respondent to take the action aforesaid. 

As provided in Section 203.4G of the Rules and Regula¬ 
tions of the National Labor Relations Board, any party 
may, within twenty (20) days from the date of service of 
the order transferring the case to the Board, pursuant to 
Section 203.45 of said Rules and Regulations, file with the 
Board, an original and six copies of a statement in writing 
setting forth such exceptions to the Intermediate Report 
or to any other part of the record or proceeding (including 
rulings upon all motions or objections) as he relies upon, 
together with the original and six copies of a brief in sup¬ 
port thereof; and any party may, within the same 
1257 period, file an original and six copies of a brief in 
support of the Intermediate Report. Immediately 
upon the filing of such statement of exceptions and/or 
briefs, the parties filing the same shall serve a copy thereof 
upon each of the other parties. Statements of exceptions 
and briefs shall designate by precise citation the portions 
of the record relied upon and shall be legibly printed or 
mimeographed, and if mimeographed shall be double 
spaced. Proof of service on the other parties of all papers 
filed with the Board shall be promptly made as required 
by Section 203.S5. As further provided in Section 203.46 
should any party desire permission to argue orally before 
the Board, request therefore must be made in writing to 
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the Board within ten (10) days from the date of service 
of the order transferring the case to the Board. 

In the event no Statement of Exceptions is filed, as pro¬ 
vided by the aforesaid Rules and Regulations, the findings, 
conclusions, recommendations, and recommended order 
herein contained shall, as provided in Section 203.48 of 
said Rules and Regulations, be adopted by the Board and 
become its findings, conclusions, and order, and all objec¬ 
tions thereto shall be deemed waived for all purposes. 

Dated at Washington, D. C., this 21 day of August 1950. 

/s/ Alba B. Martin 
Trial Examiner 
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125S APPENDIX A 

NOTICE TO ALL EMPLOYEES 

PURSUANT TO 

THE RECOMMENDATIONS OF A TRIAL EXAMINER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act. 
we hereby notify our employees that: 

WE WILL NOT in any manner interfere with, re¬ 
strain, or coerce our employees in the exercise of their 
right to self-organization, to form labor organizations, 
to join or assist LOCAL UNION No. 1229, INTER¬ 
NATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, AFL, or any other labor organization, to 
bargain collectively through representatives of their 
own choosing, and to engage in concerted activities for 
the purposes of collective bargaining or other mutual 
aid or protection, or to refrain from any and ail such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in Section S (a) (3) of the Act. 

WE WILL NOT discourage membership in LOCAL 
UNION No. 1229, INTERNATIONAL BROTHER¬ 
HOOD OF ELECTRICAL WORKERS, AFL. or any 
other labor organization of our employees, by discrim¬ 
inating in any manner with regard to their hire and 
tenure of employment, or any term or condition of 
employment. 

WE WILL OFFER to George B. Patterson, Jr., S. 
J. Sullivan, Walter S. Hill, T. W. Perkins, Leonard 
Flowers, Robert R. Hilker, A. 0. Richardson. Allen 
W. Hingle, and E. L. Stroupe immediate and full rein¬ 
statement to their former or substantially equivalent 
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positions, without prejudice to their seniority and 
other rights and privileges previously enjoyed. 

WE WILL MAKE WHOLE George B. Patterson, 
Jr., S. J. Sullivan, Walter S. Hill, T. W. Perkins, 
Leonard Flowers, Robert R. Hilker, A. 0. Richardson, 
Allen W. Hingle, and E. L. Stroupe for any loss of pay 
suffered by them by reason of the discrimination prac¬ 
ticed against them, in accordance with the recommen¬ 
dations of the Intermediate Report. 

WE WILL MAKE WHOLE Sterling L. Hicks for 
any loss of pay suffered by him until January 12,1950, 
by reason of the discrimination practiced against him, 
in accordance with the recommendations of the Inter¬ 
mediate Report. 

WE WILL RECONSIDER whether Sterling L. 
Hicks should receive an “unsatisfactory” or a “satis¬ 
factory” endorsement on his radio telephone operator 
license for his period of employment September 1944 
until August 20, 1949. We will make this reconsidera¬ 
tion and any necessary correction in accordance with 
the recommendations of the Intermediate Report. 

WE WILL BARGAIN collectively upon request 
with the above-named union as the exclusive represent¬ 
ative of all employees in the bargaining unit described 
herein with respect to rates of pay, wages, hours 
1259 of employment, and other conditions of employ¬ 
ment, and if an understanding is reached, em¬ 
body such understanding in a signed agreement. The 
bargaining unit is: 

All technical employees employed at the main 
control room, at the main transmitter, at the FM 
transmitter, and at the satellite transmitter, ex¬ 
cluding the chief engineer and all supervisors as 
defined in the National Labor Relations Act. 
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All our employees are free to become, remain, or refrain 
from becoming members of the above-named union or any 
other labor organization except to the extent that this right 
mav be affected by an agreement in conformity with Sec- 
tion 8 (a) (3) of the amended Act. 

JEFFERSON STANDARD 
BROADCASTING COMPANY 
( Employer) 


Dated. By. 

y 

{Representative) {Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
bv anv other material. 

y y 
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2 EXCERPTS FROM TESTIMONY AND 

PROCEEDINGS 

BEFORE THE NATIONAL LABOR RELATIONS 

BOARD 

Fifth Region 
In the matter of: 

Jefferson Standard Broadcasting Company 

and 

International Brotherhood of Electrical Workers, 
A.F. of L., Local 1229. 

Case No. 34-CA-170. 

Federal Court Room, U. S. Post Office, 
Charlotte, North Carolina, 

Monday, March 13, 1950. 

Pursuant to notice, the above-entitled matter came on 
for hearing at 10:30 a.m. 

BEFORE: 

ALBA B. MARTIN, Trial Examiner 
APPEARANCES: 

MILES J. McCORMICK, Esq., JOHN K. PICKENS, 
Esq., 231 Nissen Building, Winston-Salem, N. C., ap¬ 
pearing on behalf of the General Counsel. 

W. S. BLAKENEY, Esq., Johnston Building, Charlotte, 
North Carolina. 

and 

F. T. MILLER, Jr., Esq., Law Building, Charlotte, North 
Carolina, appearing on behalf of Jefferson Standard 
Broadcasting Co., the Respondent. 



f) Trial Examiner Martin: Do you know whether or 

not anybody is going to appear on behalf of the 
charging union? 

Mr. McCormick: It is my understanding that the repre¬ 
sentative of the union who is present here does not desire 
to make an appearance at this time. 

**#***#• *• 

10 Trial Examiner Martin: On the record. Mr. Bla- 
keney, have you any objections to receiving General 
Counsel’s Exhibits 1(a) through 1(1), other than as con¬ 
tained in your motion? 

Mr. Blakeney: Xo, sir. 

Trial Examiner Martin: Well, I will receive in evidence 
General Counsel’s Exhibits 1(a) through 1(1), and I will 
deny Respondent’s motion. 

(The documents heretofore marked General Counsel’s 
Exhibit Xos. 1(a) through 1(1) for identification were 
received in evidence.) 

*######* # * 

31 Mr. McCormick: General Counsel’s Exhibit 2, com¬ 
prising exhibits marked for identification 2-a through 

2-j, have been stipulated to as letters written by the com¬ 
pany and delivered to the named individuals on each letter. 

#«*#*##* * # 

32 Mr. McCormick: 1 stipulate they were received 
on or about September 3 or 4, at various hours dur¬ 
ing the two days. That is agreeable with the company? 

Mr. Blakeney: We are so informed and believe. We will 
so stipulate. 

###*#### # # 

33 Mr. Blakeney: That is so stipulated. 

Mr. McCormick: So stipulated. 
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Trial Examiner Martin: Very well. Are you offering 
these in evidence? 

**#*###* * # 
37 STERLING L. HICKS 

a witness called by and on behalf of General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. McCormick) What is your name? 

Trial Examiner Martin: Please give your name and ad¬ 
dress to the reporter. 

A. Sterling L. Hicks, 3004 Idlewood Circle, Char¬ 
ts lotto, North Carolina. 

Q. Mr. Hicks, are you a member of any union? 
A. Yes, sir. 

Q. What union? A. Local Union 1229, International 
Brotherhood of Electrical Workers. 

Q. How long have you been a member of that union? 
A. Thirty-one years. 

Q. Have you ever held any offices in that union ? A. Yes, 
sir. 

Q. What? A. President, Vice-President, Business Man¬ 
ager, Financial Secretary. 

Q. Have you ever been employed by the Jefferson Stand¬ 
ard Broadcasting Company? A. Yes, sir. 

Q. Will you give the dates of your employment by that 
company? A. I began to work for it March 19, 1939, up 
until September 3, 1949. 

Q. Will you tell the Examiner the offices in the Local 
1229 which you held during that period of employment? 
A. I was president at one time and I have been business 
manager for the local ten years. 

Q. You were business manager then during the en- 
39 tire period of your employment? A. That’s right. 
• **####* • « 
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70 Q. When you went to work with WBT, was there 
a union contract in existence at the time? A. Yes, 

sir. 

Q. Between what union and company was that contract ? 
A. Between the Columbia Broadcasting System and the 
IBEW. 

Q. Would you mind stating the appropriate unit, that is 
the unit for which this IBEW bargained ? 

Mr. Blakeney: I object. How is that pertinent to this 
case ? 

Trial Examiner Martin: Do you wish to press that ques¬ 
tion? 

Mr. McCormick: No, sir. That is a very pertinent ques¬ 
tion. I want to show that this company has engaged in anti¬ 
union activities during the bargaining negotiations 

71 for a unit here. The witness will express it. I don’t 
want to say it for him, that this unit has been in 

existence for a period of ten years. 

• *###••# * * 

Mr. McCormick: Yes, when he went to work. What unit 
did the IBEW represent at the time you went to work ? A. 
All technical employees employed by WBT. 

Q. How long has this union been representing that unit ? 
A. Ten years. 

Q. When did you have your last contract with this com¬ 
pany? A. Just prior to the sale to the Jefferson 

72 Standard Life Insurance Company. 

Q. That is the the last contract you had when? 
A. No, that is the last contract we had with Columbia, just 
prior to the sale of the station to the Jefferson Standard 
Broadcasting Company. 

Q. Did Jefferson Standard Broadcasting Company as¬ 
sume the obligations under that contract? A. They did. 

Q. What is the last contract you had with Jefferson 
Standard Broadcasting Company? A. Ended January 31, 
1949. 

Q. When did you commence negotiations, looking for- 
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ward to a new contract ? A. We had a short meeting on 
December 27. Negotiations got under way on January 10. 
Q. And how long did you meet? A. That day? 

Q. Yes. A. I think we adjourned late in the afternoon. 
Q. When did you meet next? A. I think we were in 
session for about a week at that time. 

Q. Do you recall when you met again? A. Met on the 
25th and we were in constant session from then until 1:30 
a.m., February 1. 

##**###* * « 

73 Q. Did you ever file a petition for certification with 
the Board? A. We filed a petition for certification 
with the Board on October 28,194S. 

74 Q. Do you recall when the hearing was held? A. 
The hearing was held May 2,1949. 

Mr. McCormick: 1 move for the Trial Examiner to take 
judicial notice of the proceedings in the R case which 1 will 
now give you. The petition was filed October 22,1948; hear¬ 
ing held January 6, 1949; decision and direction of election 
handed down April 8, 1949; the election was held April 8, 
1949; there were sixteen employees voting, 16 eligible; 12 
voted for the union; two against the union; certification 
issued April 9, 1949. 

Mr. Blakeney: I think those facts as Mr. McCormick 
stated are correct, but they are not pertinent to this case. 
I move that be not allowed in evidence, or if they are in, I 
move that they be stricken. 

*#*##*#* * * 

76 Trial Examiner Martin: For what it is worth, I 
will permit it to stand. 

• #*#*##• m * 

78 Q. Did the company make any suggestions as to 

possible provisions in that contract? A. Yes, sir. 
Q. What? A. You mean the arbitration clause? 
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Q. As to any clause. A. They gave us a clause that was 
not acceptable to the union. The clause was we would sub¬ 
mit it to arbitration, but only if we were fired, what they 
said we were fired for would be the thing. Therefore, the 
arbitrator had no right to rule on it. 

#***###* #* 

82 Q. Now did you negotiate during the month of 
July, 1949 ? A. Yes, sir. 

Q. What? A. On the Sth day of July, 1 guess. 

Q. What was the result of that negotiation? A. No 
progress at all. 

Mr. Blakeney: I object on the ground that is immaterial. 
Progress in negotiations? That is exactly the same ques¬ 
tion he had before. 

Mr. McCormick: I withdraw the question. 

Trial Examiner Martin: Very well. 

Q. What did you do on the night after you met and ne¬ 
gotiated with the company, on the night of July 9 or July 8? 

A. Eighth. We had a special meeting of the local 
S3 union and it was voted that beginning Saturday 
morning, July 9, that we would put a peaceful picket 
in front of the WBT studios. 

Q. For what purpose? A. To notify the public of the 
position that the company was taking towards us, the atti¬ 
tude of the company. 

Q. How many people were present at this meeting? A. 
There were about nineteen, eighteen or nineteen people. 

Q. How many technicians were present? A. They were 
all but Mr. Callahan, Mr. Painter and Mr. Walker, who were 
members of the local, all of them were present, and there 
was two announcers and one technician that was not a mem¬ 
ber of the union. 

Q. When did you put into effect or did you put into effect 
this resolution to picket peacefully to acquaint the public 
with your views? A. At the meeting of July 8, midnight. 

Q. You put the picket line on that night? A. No, we 
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put the picket line on the next day, after the motion was 
carried that night, unanimous vote. 

Q. You started picketing the next day you say? A. Yes, 
sir. 

Q. How long has that picketing continued ? A. Up until 
the present time. 

Q. I show you General Counsel’s Exhibit 10, comprising 
10-a to 10-1, and ask you if you have ever seen these? 
84 (Thereupon the documents above referred to were 
marked General Counsel’s Exhibit Nos. 10-a through 
10-1 for identification.) 

A. Yes, sir. 

Q. What are these? A. Those are handbills that were 
printed and handed out to the public on the streets. 

Q. In each right-hand corner there is a date. What does 
that date signify? A. That is the publication date. 

Q. Now I ask you to identify 10-1 particularly, what is 
that? A. That is a handbill that was distributed in 
Greensboro to the employees of the Jefferson Standard 
Life Insurance Company. 

Q. On what date? A. Latter part of August. 

Q. It is dated 8-31, is that correct? A. I think they re¬ 
ceived them out of the printer’s that morning and they 
went to Greensh^v<v tiio* o.r+^rnoon and they were dis¬ 
tributed. 

Q. I call vour attention particularly to 10-D. What is 
that? A. That is a handbill that was handed out to the 
people in Charlotte. 

Q. On what date? A. It was distributed on August 26. 

• **##•## * * 

86 Trial Examiner Martin: I will receive General 
Counsel’s Exhibits 10-a through I, inclusive. 

(The documents heretofore marked General Counsel’s 
Exhibit Nos. 10-a through 10-1 for identification were re¬ 
ceived in evidence.) 

Q. Will you state again how’ long this picketing con- 
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tinued? A. It has continued from July 9 until the present 
time. 

Q. When were you notified you were discharged? A. I 
received my notice on September 6, dated September 3. 

Q. Was there any violence on the picket line? A. None 
whatever. 

Q. Did anybody lose any time from work because he was 
picketing? A. No, sir. 

#*#*#### * ♦ 

87 Q. Did any of them cease picketing? A. Yes, sir. 
Q. Name them please? A. E. A. Sellars and W. 

H. Hickland. 

Q. When did these people cease picketing? A. Sellars 
quit after about two weeks and I think Hickland run three 
weeks or a little over. 

Q. Were these people discharged with the ten who were 
discharged? A. No, sir. 

Q. So far as you know, they are still working, is that 
correct? A. Yes, that’s right. 

Q. I will ask you to look at General Counsel’s Exhibit 
10-D. When was that distributed? A. 10-D? 

Q. Yes, that is this. When was this distributed? A. 
August 26. 

Q. Who distributed that? A. Do you want the names 
of the men? 

88 Q. Yes. A. Hingle, Patterson, Stroupe — no, 
Stroupe didn’t. Hingle, Patterson, Hicks, Hill. I 

believe those are the—and Sullivan, five of us. 

Q. How many people were picketing during that period? 
A. There were two. All these were picketing at times, but 
the picket line continued and we went to the square and 
gave these out. 

Q. The total number of people engaged in the picketing 
at the time this leaflet was handed out is what I want to 
know. A. There was five of us. 

Q. Where were the other five? A. Only two ceased pick- 
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eting. What happened to the other five? A. There were 
three that weren’t there. 

Q. Where were they? A. One was in Washington; one 
was in Winston-Salem; and the other did not give out hand¬ 
bills. 

Q. Name the one in Washington. A. Stroupe. 

Q. Name the one in Winston-Salem. A. Hilker. 

Q. Name the ones who did not give out handbills. A. 
I say he was in Winston-Salem. I don’t know whether he 
was in Winston-Salem or Gastonia. He was out of town. 
Q. Name the one who did not give out handbills. A. 
Flowers. 

89 Q. Were you in charge of the organization of the 
picket line? A. Yes, sir. 

Q. You assigned the men the times they were to picket? 
A. That’s right. 

Q. You know as a fact that none of those people whose 
names you have just mentioned, Hingle, Flowers and 
Stroupe gave out this second-class city leaflet? A. None 
of those gave them out; no, sir. 

Q. Did anybody ask you who gave out these second- 
class city leaflets? A. No, sir. 

Q. Anyone with the company? A. No, sir. 

**#*#*#* * * 

96 Q. How long has the terminus of this coaxial cable 
been in Charlotte? A. Approximately two years. 
Q. Do you know whether this coaxial cable is connected 
with anything north of this point? A. I understand it is. 
Q. 'What points? A. Richmond, Washington. 

Q. Do you know whether or not anything is transmitted 
over this coaxial cable? A. No, I don’t. 

• **«••*« * * 

105 Q. I show you, Mr. Hicks, General Counsel’s Ex¬ 
hibit 4(a) and (b). Do you recognize those ? A. Yes, 
sir. 

Q. What are they? A. A telegram sent by Mr. John A. 
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Thompson, International Representative of the IBEW to 
Mr. Crutchfield. 

Q. Did you authorize that telegram to be sent ? A. I did. 

******** * * 

107 Trial Examiner Martin: I will receive in evidence 
General Counsel’s Exhibits 4(a) and (b). 

(The documents heretofore marked General Counsel’s 
Exhibit Nos. 4(a) (b) for identification were received in 
evidence.) 

######## * * 

110 Q. Mr. Hicks, just to clarify the record, how many 
employees were on the picket line at the beginning 

of the picketing on July 9 ? A. Twelve. 

Q. These were all technicians? A. Yes, sir. 

*###•#*• # ♦ 

111 Q. How many employees were employed as tech¬ 
nicians who did not picket and what are their names ? 

A. There were three. Henderson, Painter and Walker. 

Mr. Blakeney: You are right as to those three. 

112 Mr. McCormick: No, Mr. Blakeney, you were 
wrong. 

Trial Examiner Martin: It is your testimony these three 
men never did picket? 

The Witness: That’s right. 

Q. Were those three men discharged with the others? 
A. No, sir. 

******** * * 

Cross Examination 
Q. (By Mr. Blakeney) 

******** * * 

129 Q. Now about the picketing. You say that this 
pamphlet, Exhibit 10-D for the General Counsel, 
which is headed “Is Charlotte a Second Class City”, you 
say that was put out when? A. August 26. 

• ••••••• * * 
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130 Q. Where did you put it out ? A. On the Square 
and there were a few handed out on the picket line. 

There were four men on the Square. 

Q. Who was handing them out on the Square? A. Mr. 
Hill, Hingle, Thompson and I. 

Q. How long would you say you were up there handing 
them out? A. We were there approximately two hours. 

Q. Do you remember what day of the week it was? A. 
It was on Friday. 

Q. How many would you say you handed out there 
probably? A. We got rid of about 5,000. 

Q. About 5,000 up there at the Square? A. That’s right. 
Q. You say some also were put out down in front of the 
Wilder Building? A. A few. 

Q. Who put those out in front of the Wilder Building? 
A. Those men on the picket line. 

Q. Do you remember who they were? A. Patterson, 
Richardson and Sullivan. 

Q. Patterson, Richardson and Sullivan. A. (Spel- 

131 ling) S-u-l-l-i-v-a-n. 

Q. Anyhow, when you were up there on the Square 
giving them out, who did you give them to? A. Anybody 
that passed along. 

Q. Everybody? A. Yes. 

• •###### # • 

Q. Now what did you tell the folks at the time you gave 
them the handbills ? A. Didn’t tell them anything. 

Q. Did each of you have a bunch in his hand giving them 
out? A. That’s right. 

Q. All at the same place? A. No, one on each corner. 

• ••**••* * # 

132 A. No, sir. 

Q. Didn’t have anything except these leaflets and 
would hand them out with your hands as folks would come 
by? A. That’s right. 

Q. Now did you all not give out except on those corners 
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or did you go up and down the street some! A. No, we 
remained right on the corners until we came back to the 
picket line and we give some out on the picket line. 

Q. Well now, how far is it down there to that picket line? 
A. Two blocks. 

******** ** 

133 Q. Now you say Mr. Stroupe didn’t give out any 
of those? A. That’s right. 

Q. How do you know he didn’t? A. Because he was in 
Washington. 

Q. On the 26th? A. Yes, sir. 

Q. How do you happen to know that? A. Because I 
know Mr. Crutchfield had a meeting scheduled with Mr. 
Wimberly on that day. Mr. Stroupe went up to be there in 
case he needed him. 

Q. Mr. Crutchfield had a meeting with Mr. Wim- 

134 berlev? A. That’s right. 

Q. Who is he? A. Our immediate—in other 
words, he is over the Radio Division of the IBEW. 

Q. He is the head man in radio of IBEW? A. Yes, sir. 
Q. Mr. Hilker, he was not there, because he was in Win¬ 
ston-Salem or Gastonia? A. Yes, sir. 

Q. How do you know that? A. Because I knew he was 
working in Gastonia or else he wanted to go to Winston- 
Salem to see his people. 

Q. Mr. Flowers you say he didn’t give out any? A. No, 
sir. 

Q. How do you know that? A. Because he never give 
out any of those handbills, even though he was on the line, 
he wouldn’t give them out. 

Q. He wouldn’t give those out? A. No, sir. 

Q. Why? A. It was his policy not to give them out, I 
think. He didn’t take any part in any of them. 

Q. Mr. Flowers never has given out handbills? A. That’s 
right. 

Q. Never has given out any? A. I don’t think 

135 he has. 
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0- What does he do on the picket line? A. Carry the 
banner. 

Q. What? A. Carry the banner. 

Q. He had a policy against giving out handbills. Did he 
say his reason was he didn’t want to give this handbill out? 
A. That, I don’t know. 

Q. Did you ask him to? A. No. 

Q. So far as you know, did anybody ask him to? A. 
Frankly, I don’t believe he was here that day. 

(,). You are not certain about that? A. No, I am not 
sure, but I don’t think he was here that day. 

Q. You don’t know where he was? A. No, sir. 

Q. Do you know when he came back? A. No, sir. 

Q. Do you know when Hilker came back? A. I think it 
was on Saturday, the following Saturday. 

Q. Do you know when Stroupe came back? A. Stroupe 
came back sometime Saturday. 

Q. All three of them went back Saturday ? A. No, I 
don’t know whether Flowers was back or not. 

Q. Flowers came back Monday? A. I think he 
136 was back then. 

*«#*#••# *# 

152 Q. This particular leaflet 10-D, how was that writ¬ 
ten up, do you recall? Who did that? A. What do 
you mean, how was it written up ? 

Q. Do you recall who wrote it? A. Thompson and I 
wrote it. 

Q. Did you all have a committee or a group or did you 
take these leaflets up with all these technicians before you 
put them out? A. I represented the organization and Mr. 
Thompson represented the International and we got to¬ 
gether and did all this work together. 

Q. You mean to say now these men who gave these leaf¬ 
lets out don’t know what they are going to say? A. Oh, 
yes, definitely, they know what they are going to say. 

Q. What those leaflets say? A. They see them before 
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they ever go on the line, the Executive Committee of 

153 the organization. 

Q. The Executive Committee. You present the 
wording of those proposed leaflets to your committee? A. 
No, we have the leaflet printed, then present it to them. 

Q. Then present it to the committee? A. That’s right. 
Q. Who constituted the Executive Committee? A. You 
mean the names? 

Q. Yes. A. Hingle, Stroupe, Hill, Hilker, Sullivan. 
Richardson and Perkins until he left. 

Q. And Perkins until what? A. Until he left Charlotte. 
Q. Where did he go ? A. New York. 

Q. When, do you know? A. He went sometime in 
November. 

Q. Up until that time though he was on the Executive 
Committee? A. Right. 

Q. Now after these leaflets were printed, you would pre¬ 
sent them to the Executive Committee to see if thev thought 
they were all right to hand out ? A. Right. 

Q. Which is what you did with leaflet 10-D? A. All of 
them. 

154 Q. None of them objected to 10-D, did they? A. 
No, sir. 

Q. Each of them said “go ahead and distribute them”, 
is that right? A. I can’t say they said “distribute them”. 
They approved the bills. 

Q. They knew they were for the purpose of distribution, 
of course? A. That’s right, yes. 

Q. Now I hand you here a paper writing which has been 
marked for identification Respondent’s Exhibit 2 and ask 
you if that is a photostatic copy of a letter bearing your 
signature? A. It is. 

(Thereupon the docment above referred to was marked 
Respondent’s Exhibit No. 2 for identification.) 

Q. Look that over and see if it is a true and accurate 
copy of a letter that you wrote ? A. It is. 








Q. Did you mail that letter on or about the date it bears, 
August 6, to the addressee named therein? A. I did. 

Q. That is Federal Communications Commission, New 
Post Office Building, Washington 25, D. C.? A. I did. 

Q. Did you send copies to the parties indicated on 

155 the letter as having copies directed to them? A. I 
did. 

Q. Did you send copies then or thereafter to any other 
persons or parties? A. Yes, I sent some to the Interna¬ 
tional office in Washington. 

Q. Do you recall about when, how long after the writing 
of this? A. I think it was very near the same day. 

Q. Do you recall sending or handing or delivering in any 
manner or mailing copies to any other persons or parties? 
A. No, I don’t recall. 

Q. Now this particular letter I take it you wrote it. Did 
you or Mr. Thompson write it? A. I wrote the letter. 

Q. You took that up with vour Executive Committee? 
A. I did. 

Q. The same Executive Committee you have named? A. 
That’s right. 

Q. Before you mailed it and you told them you were going 
to mail it ? A. Yes. 

**##*##* * • 

156 Redirect Examination 
Q. (By Mr. McCormick) 

*•#*#•*#*# 

186 We discussed these grievances and as we could 
not back up one of them, we withdrew one. That was 
the matter of posting the schedule on certain days. But 
we did push the violation of the jurisdictional clause. We 
didn't get anywhere with the meeting with Mr. Blakeney 
and Mr. Minor nor Mr. Carey. Mr. Carey made a remark 
Mr. Minor told him if he would discontinue his union an¬ 
tagonism, that he could get along a lot better with the union. 
Mr. Carey says, “That is grounds for a suit against the 
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IBEW.” Mr. Thompson says, “You can sue whenever you 
want to.” Just as we were leaving the meeting, Mr. Carey 
mentioned to Mr. Thompson that he would like to see him 
in his hotel room and discuss these matters. Carey or 
Thompson invited him down. As I understand, Carey never 
did show up. 

##*####* v * 

202 Q. When did you all decide that the technicians 
were to picket the plant ? A. I didn’t decide it. The 

203 Local decided it. 

Q. When did the Local decide it? A. Midnight, 

July 8th. 

Q. What year? A. 1949. 

Q. When did the picketing commence? A. Saturday 
morning, July 9th. 

***####* * 

Q. How many, according to your picket schedule, 

204 of the ten left distributed what has been marked for 
identification General Counsel’s Exhibit 10-T)? A. 

How many of them did distribute this? 

Q. Yes. A. Seven. 

Q. Will you name those? A. Hingle, Richardson, Per¬ 
kins, Hill, Sullivan, Hicks. There was one more—Patterson. 
**##**#* * * 

205 Recross Examination 
Q. (By Mr. Blakeney) 

**#*•### * • 

223 Trial Examiner Martin: Well, I just have one or 
two questions. I guess I will go ahead before we 
recess. Mr. Hicks, during the time of the picketing, did the 
men work at their jobs the regular number of hours and 
then picket in addition to that ? 

The Witness: Up until September 3, yes. 

Trial Examiner Martin: And up until September 3, can 
you tell me if you know whether or not any of the men lost 
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any time from their employment for the purpose of 
picketing! 

The Witness: To my knowledge, no. 

Trial Examiner Martin: That is, are you informed? 
The Witness: Yes, sir. I say to my knowledge, no, no 
time was lost. 

Trial Examiner Martin: And then since September 3rd? 
The Witness. We have maintained a regular picket line 
every day, Monday through Saturday. 

224 Trial Examiner Martin: Well, since September 3, 
have you had men on the picket line, that is more 
men at one time ? 

The Witness: No, there have only been two men; two 
men all the time. 

Trial Examiner Martin: Now there are in evidence a 
number of leaflets which you have testified the union put 
out? 

The Witness: Yes, sir. 

Trial Examiner Martin: To your knowledge, did the 
union put out and distribute any other leaflets other than 
those that are now received in evidence ? 

The Witness: No, sir. 

Trial Examiner Martin: They are all here, are they? 
The Witness: They are all here. The copies are here, not 
the leaflets we put out, the copies of the leaflets. 

***##### m * 

227 ROBERT R. HILKER 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testified 
as follows: 

Q. Trial Examiner Martin: Please give your name and 
address to the reporter. 

The Witness: Robert R. Hilker; 1208 Fordham. 

Q. (By Mr. Pickens) Mr. Hilker, will you tell the Ex¬ 
aminer, were you ever a member of any labor organization ? 
A. I was. 

Q. Which one ? A. Local 1229, IBEW. 
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Q. For how long? A. Including service time, about six 
years now. 

Q. From approximately what date would you say you 
were a member ? A. About ’44 sometime. 

Q. Have you ever been employed by the Jefferson Stand¬ 
ard Broadcasting Company? A. I have. 

Q. How long have you been employed at WBT? A. 
Since Februarv 9, ’47. 

V 7 

**#*•#•• * # 

229 Q. While you were on this picket line, did you help 
distribute these leaflets that have been put in evi¬ 
dence General Counsel’s Exhibits 10-A through I? A. 
Yes. 

Q. Do you know whether you distributed all those leaflets 
or not ? A. I distributed everything except the second class 
city. 

Q. I show you General Counsel’s Exhibit 10-D, title of 
which is, “Is Charlotte a Second-Class City”. Did 

230 you distribute that leaflet? A. No, I happened to 
be out of town. 

Q. Where were you out of town? A. I was in Gastonia. 
I have—I was on a station log at the time, so I have that as 
evidence. 

Q. That is the way you know you were out of town, be¬ 
cause it is on the WBT station log? A. No, sir, it is 
another station in Gastonia. 

Q. WTiat station is that? A. WLTC. 

Q. So you are sure you didn’t distribute this leaflet? A. 
Yes, sir, I was out of town. 

Q. And you didn’t distribute it any other time? A. Not 
that I know of; no, sir. 

Q. You would be sure, you would know if you did distrib¬ 
ute it, wouldn’t you? A. I feel like I would. 

******** •• 

233 Cross Examination 

Q. (By Mr. Blakenev) 

******** • • 
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240 Q. You say you had distributed all the leaflets 
the union put out except this 10-D, that is the one 

“Is Charlotte a Second-Class City”, you distributed all 
except that? A. Yes, sir. 

Q. How did it happen you didn’t distribute that, because 
you were in Gastonia? A. Yes, sir. 

Q. You say you were at Gastonia working for Station 
WLTCf A. That’s right. 

Q. Did you work for them pretty regularly? A. Once 
in awhile. I think at that time the manager’s mother died 
and he asked me if I would come over and work two or 
three days for him. I think I did. 

Q. How often did you go over there and work? A. May¬ 
be one shift a week. 

Q. About one shift a week. Had it ever before interfered 
with your giving out leaflets? A. Occasionally it made 
me miss. Sometimes, yes. 

Q. But you say— A. In fact, that whole week I was 
out, or the whole next week I was out following that. I 
think it happened on Friday; I went over there on Satur¬ 
day. I doubled up so the fellow could get gone. 

Q. In other words, you started being absent and away 
from the picket line on Saturday? A. I think that’s 

241 right, as well as I remember. 

Q. And then you were gone for a week? A. Yes, 
sir. 

Q. Up to that time you had been on the picket line regu¬ 
larly? A. Yes, sir. 

Q. And had been distributing everything that was dis¬ 
tributed? A. Yes, sir. 

Q. During that week, or course, you weren’t on the picket 
line at all and didn’t distribute anything? A. That’s right. 
I don’t know why it just happened to hit that way. It was 
a coincidence. 

Q. Now did you work full shifts over there all that week? 
A. As well as I remember, I did. It did not conflict with 
my WBT duties, because I was working the night shift. 
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It was hard, yes, but it was kind of an emergency and the 
feiiow would do the same thing for me now. 

Q. Over there at Gastonia you worked at night time? 
A. Daytime. 

Q. And worked at WBT at night? A. That’s right. 

Q. You are pretty clear that you started working over 
there at Gastonia on this stretch on a Saturday morning? 
A. Yes, sir, I feel sure it was. I can check the log to be 
specific. 

Q. And that you worked then through the next 
242 Saturday? A. Through the next—I think it ended 
on Thursday, he came back. 

• ••##•#• • * 

249 Redirect Examination 

Q. (By Mr. Pickens) Did any supervisor or any 
other company official ever ask you what leaflets you dis¬ 
tributed? A. Not that I recall. 

Q. Did they ever talk to you at all concerning any of the 
leaflets, ask you whether you in fact had distributed them? 
A. Not that I recall. 

*•#**«## * * 

252 L. V. FLOWERS 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
Q. (By Mr. Pickens) State your name. 

Trial Examiner Martin: Give your name and address to 
the reporter, please. 

The Witness: L. Y. Flowers, Route 2, Gastonia, North 
Carolina. 

Q. (By Mr. Pickens) Mr. Flowers, are you a member of 
any labor organization? A. Iam. 

Q. Which one ? A. The IBEW, Local 1229. 

Q. How’ long have you been a member? A. Oh, little 
more than three years. 
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Q. Were you ever employed by the Jefferson Standard 
Broadcasting Company? A. Yes, sir. 

253 Q. Could you give me the period during which 
you were so employed? A. Sometime the latter 

part of May, 1947 to September 1,1949. 

Q. While you were so employed, what were your duties? 
A. Operate control room, part of the time. Part of the 
time I was transmitter operator. 

Q. During which periods were you operating the con¬ 
trol room? A. When I first went to work, I was in the 
FM control room. Then I was transferred to transmitter. 
Then I was transferred back to the studios. I was worked 
at the studios when I was discharged. 

Q. When you were discharged you were working at the 
studios? A. Yes, sir. 

Q. Did you attend the union meeting held July 8, 1949? 
A. Yes, sir. 

Q. Did you engage in the picketing of WBT, I mean in 
front of the Wilder Building? A. Yes, sir. 

Q. Did you pass out any of the leaflets while you were 
on picket duty? A. Just a few, very few. 

Q. I show you General Counsel’s Exhibit 10-A. Do you 
remember whether you distributed that one or not? A. I 
don’t remember this one in particular; no. 

254 Mr. Blakeney: I didn’t get his answer. 

(Last answer read.) 

Q. I show you General Counsel’s Exhibit No. 10-B, en¬ 
titled “What’s Cooking”. Do you remember distributing 
that? A. Yes, I passed out this. 

Q. You passed 10-B out. I show you 10-C which is en¬ 
titled “WBT Unjustly Discharges Ten Engineers”. Do 
you remember passing that one out? A. No, I don’t. 

Q. You may have? A. I may have, but I don’t remem¬ 
ber this one in particular. 

Q. I now' show you General Counsel’s Exhibit 10-D, “Is 
Charlotte a Second-Class City”. Do you remember dis¬ 
tributing that? A. No, I didn’t distribute this. 
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Q. You did not distribute it ? A. No, sir. 

Q. Why didn’t you distribute it? A. I didn’t quite ap¬ 
prove of it. 

Q. You didn’t approve of that leaflet? A. No. 

Q. Were you on the picket line the day it was distrib¬ 
uted? A. Yes, sir. 

Q. But you did not distribute it? A. No. 

Q. You say you didn’t approve of the leaflet? A. 
255 No, 1 didn't approve of it. 

Q. Did you so inform the union? A. I think so. 

1 can’t be positive, but I know I refused to distribute it, 

because evervbodv else distributed it but me that was there. 
* • 

Mr. Blakeney: What was that answer? 

(Last answer read.) 

Q. Did any supervisor or any official of the company 
ever ask you whether or not you distributed that leaflet 
1G-D? A. No, sir. 

Q. Did they ask you whether you distributed any leaflets 
or not? A. No, sir. 

Q. I show you General Counsel’s Exhibit 10-E entitled 
“Notice To Public”. Did you distribute that? A. I think 
probably 1 did a few of these. 1 handed out just a few of 
most of them—not near all of them. 

Q. You didn’t object to this exhibit? A. No, I didn’t. 

Q. I show you General Counsel’s Exhibit 10-F, also en¬ 
titled, “Notice to the Public”. Do you remember whether 
you distributed that or not? A. Why this is a duplicate 
of this. I could have. I don’t know. 

Q. I show you General Counsel’s Exhibit 10-H, 
25G also entitled “Notice to the Public”. Do you remem¬ 
ber distributing that? A. No, I don’t. 

Q. Do you remember objecting to this leaflet? A. No. 

Q. I show you General Counsel’s Exhibit 10-1, “Is Job 
Security Important to you”. Do you remember whether 
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you distributed that one or not? A. No, I didn’t dis¬ 
tribute any of these. 

Q. You didn't distribute 10-1 ? A. No. 
******** * * 

257 Cross Examination 

Q. (By Mr. Blakeney) 

«*#*##** * * 

260 Q. This is the only one where you ever said to 
them, “I don’t like this one, I don’t approve of this 

one, I don’t want to distribute this one”? A. Oh, I said 
I didn’t approve of any of them. I told them that. 

Q. But did you ever buck on distributing any one of them 
except this one? A. Oh, yes, sure. 

Q. Which ones? A. I don’t remember which particular 
ones, but several times they have asked me to distribute 
leaflets and I refused to distribute. 

Q. Did you ever buck on the content of any one except 
this one? A. I was not exactly bucking on the content of 
this one. 

Q. I thought you said you read it and when you read it, 
you didn’t approve of it and wouldn’t distribute it? A. I 
didn’t approve of any of them. I didn’t see where it would 
do us any good to distribute these leaflets. 

Q. Did you disapprove of what they said? A. Well, I 
couldn’t see anything, any lie about it, it all looked true to 
me, as far as I knew. 

Q. Yes but what I am asking you now is, you say that 
on this occasion you took this leaflet and you read it and 
you then said to him, “I don’t want to distribute this”, but 
the man who was with you, he was willing to go 

261 ahead and distribute it? A. I don’t remember 
whether it was before I read the thing or after I 

read it that I refused to distribute it, but I did read it on 
the picket line, before they went to the Square with it 


Q. You said you didn’t approve of it? A. No, I didn’t 
approve of it. 

Q. What? A. No, I didn’t approve of it. 

******** *• 

262 A. W. HINGLE 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testi¬ 
fied as follows: 

Trial Examiner Martin: Please give your name and 
address to the reporter. 

The Witness: A. W. Hingle, Route S, Charlotte. 

Direct Examination 

Q. (By Mr. Pickens) Mr. Hingle, are you a member of 
any labor organization ? A. Yes, the IBEW, Local 

263 1229, Charlotte. 

Q. How long have you been a member? A. Ap¬ 
proximately ten years. 

Q. Have you ever been an officer of that union ? A. Yes, 
T have been president. 

Q. When were you president? A. I was president for 
two years, from ’47 until ’49. 

Q. What month in 1947? A. July, first of July. Term 
expired last of June. 

Q. Were you also on the negotiating committee? A. I 
was on the negotiating committee. 

Q. Were you on the Executive Committee? A. I was on 
the Executive Committee by being president of the Local, 
until 1949, July 1. I was not on the negotiating committee 
—not on the Executive Committee after that time until I 
was replaced. Mr. Richardson went to New York and I 
was put on the Executive Committee later in the year. 

Q. About what month? A. Oh, around November I 
guess of ’49. 

Q. You weren’t on the Executive Committee when these 
leaflets were distributed? A. I was not on the Executive 
Committee. 
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269 Trial Examiner Martin: Well, perhaps I can clear 
it up by asking a question or two myself. Would you 

say, Mr. Hingle, that there were one or two or three spe¬ 
cific subjects which the parties were unable to reach 

270 an agreement on? 

The Witness: There was one subject. 

Trial Examiner Martin: One subject? 

The Witness: That was definite. 

Trial Examiner Martin: What was that subject? 

The Witness: The subject was on a discharge. If I 
could explain that, I think it would explain it all. 

Trial Examiner Martin: What do you mean by that? 
The Witness: We had had a discharge clause in our 
previous contract which brought it to arbitration if a man 
was discharged, he could arbitrate it. The company wanted 
a clause in there that said that a man had a right to arbi¬ 
trate that question of the discharge, but only for the 
cause, of which the company said. 

Now in Mr. Hicks’s statement, he said a Chevrolet was 
used as an example. Not only was a Chevrolet used, but 
Mr. Crutchfield used the ‘‘hair parting”. He said if you 
didn’t part your hair on the right side of your head and 
I wanted you to part it over on that side, and I said that 
is the cause of the discharge, that’s all the Arbitration 
Board could decide on, whether you did or did not part 
your hair. 

**###*## # # 

277 Q. Well, in one sentence or two, could you sum¬ 
marize the proposals made by the company to which 

the union felt they could not accede? 

******** * « 

278 A. There were many proposals made, but none 
were serious—none other than this discharge clause. 

All other proposals we could have gotten together. 

Q. Will you explain to the Examiner what you mean by 
none of them were serious other than this ? A. There were 
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a lot of proposals made by the company that were not stead¬ 
fast, that they changed their mind about. We made pro¬ 
posals in normal bargaining that we got together on. But 
the one thing that they would not talk about or they would 
not have anything to do in changing it was that discharge 
clause. They held fast to that, that they wanted the right 
to discharge a man for any cause that they saw fit. 

*####*•# ## 

279 Q. I show you General Counsel’s Exhibit 10-A 
and ask you if you distributed that ? A. I did. 

Q. I show you 10-B and ask you if you distributed that? 
A. At both doors too, front door and side door. 

Q. General Counsel's Exhibit 10-C? A. 1 did. 

Q. Did you distribute that? A. Yes. 

Q. 10-D, entitled “Is Charlotte a Second Class City”? 
A. I distributed it. 

Q. Did you approve of it? A. I didn’t approve of it, 
but I did distribute it. 

2S0 Q. 'Why didn't you approve of it? A. I just 
didn’t approve of that type handbill. 

Q. But did you have an objection to handbills in general? 
A. Not necessarily. Not if it—the others I approved all 
except that one. I did not approve of that handbill. 

Q. Did you distribute 10-E? A. I did. 

Q. I sho\v you General Counsel’s Exhibit 10-F. Did you 
distribute that ? A. I did. 

Q. I show r you General Counsel’s 10-H. Did you dis¬ 
tribute that handbill? I mean as far as your remember? 
A. Yes. 

Q. I show you General Counsel’s Exhibit 10-1, entitled 
“Is Job Security Important to you”. Do you remember 
distributing that? A. I did not distribute that. 

• ••••••• *# 

283 Q. At any time that you were on the picket line, do 
you remember of any violence ever occurring? A. 
Never heard or seen any violence on the picket line. 
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Q. Any loud boisterous talking? A. Not from the 
284 picketers. 

Q. I have one more question, Mr. Examiner. Dur¬ 
ing any time you were on the picket line, did your picketing 
duties ever cause you to miss any time that you should have 
been devoting to your job at WBT ? A. Never. 

*#**###*#* 

286 ELWOOD L. STROUPE 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testified 
as follows: 

Trial Examiner Martin: Please give your name and 
address to the reporter. 

The Witness: Elwood L. Stroupe. 2138 Cumberland 
Avenue, Charlotte. 

Direct Examination 

Q. (By Mr. McCormick) Mr. Stroupe, how long have you 
been employed by WBT? A. WBT, little over twelve 
years. 

Q. How long by the Jefferson Standard Broadcasting 
Company? A. Since it was bought by them in September 
of ’45,1 believe. 

• #*##*###* 

308 Q. What equipment did you say you installed in 
WBTV ? A. Two 16 millimeter film projectors. One 

film camera. One multiscope. One camera switching unit. 
One film camera monitor and the associated power supplies, 
generator, and a few other items. 

Q. With all this equipment, could WBTV broadcast a 
ballgame held in Raleigh ? A. No. 

Q. With all of this equipment, could WBTV broadcast 
a singer in its pwn studios? A. It could broadcast the 
sound, but not the picture. 

Q. Of your own knowledge of the industry, does 

309 Atlanta, Georgia have a television station? A. I 
understand they do. 
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Q. Does Atlanta, Georgia have equipment, from your 
knowledge of the industry, which would permit them to pick 
up live broadcasts ? A. It is my understanding that they 
do have. 

Trial Examiner Martin: What is a live broadcast? 

Q. Explain to the Examiner what a live broadcast is. 
A. Well, a live broadcast in television would be where you 
have the actors on the scene or pick up a ballgame and 
broadcast it direct at the same time it is going on. 

Q. Will you read his answer? 

(last answer read.) 

Q. With your knowledge of the industry, does Greens¬ 
boro, North Carolina have a television station? A. Yes. 

Q. With your knowledge of the industry, does Greens¬ 
boro—couldn't Greensboro, North Carolina’s television sta¬ 
tion broadcast a singer in its own studios? A. Yes. I 
understand they have a studio camera there. 

Air. Blakenev: Well, he says he understands this and he 
understands that. 1 move that be stricken out. 

Trial Examiner Martin: I will permit the answer to 
stand. 

Q. What is required to broadcast a live television 
310 show? A. There is just one thing, a studio camera 
chain for a studio broadcast, or a field camera chain 
for a field broadcast. That is a ballgame, football game or 
something like that, plus a transmitter, microwave relay 
transmitter and receiver, to get the program and picture 
from the scene of the pick-up to the transmitter. 

Q. Does WBTY have any of this equipment that you 
have just said is necessary for live broadcasts? A. They 
didn’t have when we were discharged. I don’t know what 
they have now. 

312 Q. I have just shown you General Counsel’s Ex¬ 
hibits 21 and 22. Could you tell me if in there is a 
picture of the equipment necessary to pick up a live broad¬ 
cast? A. Yes, sir, there is. 
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Q. Could you tell me of your own knowledge if there is 
any technical difficulty which prevents the purchase of that 
equipment at WBT? 

Mr. Blakeney: I object. What do you mean by “technical 
difficulty” that prevents the purchase? Enough money 
might be quite a technical difficulty, mighten it? 

Trial Examiner Martin: Do you wish to clear the ques¬ 
tion? 

313 Q. Is there any engineering difficulty which pre¬ 
vents the purchase of that equipment and its use by 

WBTV? A. I don’t see why there should be, no. 

********** 

Q. Oi your own knowledge, is there any engineering diffi¬ 
culty which prevents a hook up between that coaxial cable 
and Radio Station WBTV ? A. No. 

314 Q. Are you familiar with the necessary proce¬ 
dures to effect a hook up of such a coaxial cable? A. 

V ell, first you have to ask or sign a contract with the AT 
& T for service, application for it, I imagine. 

Q. With your general knowledge, how long would it take 
to effect service, once an application was made? A. Thirty 
to sixty days. 

Q. Of your own knowledge, is there any transmission 
over this coaxial cable? A. Down as far as Richmond, 
Virginia. 

Q. Of your own knowledge, do you know why there is 
no transmission south of Richmond? A. Well, I would 
say there is no transmission south because they have no 
orders for the programs or no contracts signed for the 
furnishing of those programs south of Richmond. 

********** 

31 o Q. Are you familiar with what has been marked 
for identification General Counsel’s Exhibit 10-D? 
A. Yes. 

Q. Do you recall distributing that? A. Me? 

Q. Yes. A. No, I didn’t distribute it. 





Q. Why didn’t you? A. I was out of town the day it 
was distributed. 

Q. Wh ere were you? A. In Washington, D.C. 

316 Q. When did you go to Washington, do you recall ? 
A. I left here on Wednesday morning, August 23 

or 24,1 believe it was 24. 

Q. When did you return ? A. Saturday morning, about 
three a.m., August 27th. 

Q. Would you mind telling the Examiner why you went 
to Washington? A. Mr. Crutchfield was up there for a 
conference and I wanted to be on hand in case Mr. Wim¬ 
berly needed me for any questioning. 

Q. Mr. Wimberly, is Vice-President in charge of opera¬ 
tions of the radio operations of IBEW? A. Mr. Wimber¬ 
ly’s correct title I believe is Assistant to the President of 
the International Brotherhood of Electrical Workers. 

Q. Did the company at any time inquire of you whether 
you distributed the leaflet, asking whether WBT manage¬ 
ment considered that Charlotte might be a second class 
city? A. No, they didn't 
Q. Before they fired you? A. No. 

• #**#*#**• 

317 Cross Examination 
Q. (By Mr. Blakenev) 

*#*#*#***• 

331 Q. You say that there has been no obstruction to 
WBT getting television programs off of that coaxial 
cable, if it just would go down there and ask for it and 
pay the necessary money, they could have at any time since 
1947, is that right ? A. The information that I have on 
the subject is that— 

Q. Is that your information? A. Sir? 

Q. Is your information what I have just stated? A. No, 
I want to say what the information is. 

Q. Go ahead. A. The information I have on it is that 
shortly after that coaxial cable was terminated in Char- 
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lotte, that television programs could have been trans¬ 
mitted over it, upon proper application for the programs 
and from maybe sixty days after it was installed. 

Q. All right, from sixty days after the time it was in¬ 
stalled, in 1947, programs from that coaxial cable have 
been available to WBT? A. I didn’t say they have been 
available. 

Q. If WBT would apply for them and pay the 

332 money to get them and get the equipment necessary 
to take them, is that right? A. That is the informa¬ 
tion I have on it. 

Q. Is that your information? Where did you get that 
information, Mr. Stroupe? A. From a friend. 

Q. Who is that? I am not trying to pry into your per¬ 
sonal friendships, but I mean, is he a man connected with 
the telephone company ? A. Yes, American Telephone and 
Telegraph Company. 

Q. What does he work at down there? A. He is on the 
staff of the American Telephone Company, in the—operates 
some of the equipment down there. 

Q. Is he in a position to know whether what you have 
just stated is correct information? A. I believe he would 
be. 

Q. Well now, what is his job? A. I can’t answer that 
exactly. 

Q. You don’t know exactly what his job is. Is he part of 
the management or supervision down there? A. No, I 
don’t believe he is. 

Q. Well, would you have any objection to giving us his 
name so we can determine what his work or job is? A. 
Well, I believe I would; yes. 

Q. Well, whether he knows or in a position to 

333 know, you don’t know, right? A. I believe he should 
know. 

Q. Well, then, we would like to have his name so we can 
•check up and see if he does know. A. Well, I am not going 
to give you his name. 
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Q. When did he toll you that? A. Last night. 

Q. Last night and says that it has been available under 
the circumstances I have just stated ever since 1947? A. 
Not you stated, I stated. 

Q. Under the circumstances you stated, ever since 1947 1 
How did he say he knew that? A. He didn’t tell me how 
he knew it. 

Q.. Did you inquire into whether or not he was giving you 
authentic information? A. Well, he is a respectable citi¬ 
zen and I believe his integrity and his word. 

Q. But he might have thought that without knowing, 
mighten he ? A. I say he could have, yes. 

Q. At any rate, you had no information leading you to 
the conclusion that these coaxial programs were available 
until last night, is that right? A. Until last night? 

Q. Yes, you had no information leading you to that 
334 view or opinion? A. No, I have known it before, 
but I just checked on it last night to get the definite 

dates. 

Q. How did you know it before? A. Well, I have talked 
with some of the telephone men before and also I know 
this fact, that the “coax” cable, I believe there are four or 
five “coax” cables in the one cable, and since they did not 
have any application for television programs down here, 
they used them for telephone circuits. 

Q. You say you knew before that the programs off of this 
coaxial cable were available at WBT within sixty days after 
application, if WBT would pay for them? A. I said pos¬ 
sibly sixty days, I believe. 

Q. Well, approximately sixty days? A. Approximately 
sixty days. 

Q. How long now you say you have been knowing that 
before last night ? A. I didn’t say I knew that. 

Q. How long? A. That particular question before last 
night, but I have known that television programs were 
available over the “coax” cable because that was what the 
“coax” cable was put in for. 
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Q. Well the question I am asking you is this: Now how 
long have you known that WBT could go down to the 
American Telephone here in Charlotte and upon making 
application and paying the necessary money, get “coax” 
programs within approximately sixty days? How 
335 long have you been knowing that? A. Oh, my un¬ 
derstanding, last summer they could have gotten 
them if they wanted them then. 

Q. How did you have that understanding? A. From 
one of the telephone men. 

Q. The same man who talked to you last night? A. No, 
this is a different one. I don’t remember the particular 
one right now. 

Q. \ou don’t remember the man who gave you that 
understanding last summer? A. No. 

Q. Do you know where he worked ? A. In the telephone 
office, Caldwell Street. 

Q. He worked in the office? A. No, I mean the building 
—just say the building. 

Q. Do you know what his job was? A. No, not par¬ 
ticularly. 

Q. Are you willing to tell us his name? A. No. 

•**#*####* 

340 Q. Don’t you know to get that into operation would 
cost in the neighborhood of $100,000.00 ? A. I didn’t 
say what it would cost. 

Q. Well, you wouldn’t deny it would cost that, would 
you? A. Yes, I would. 

Q. All right, what would it cost? A. Well, one field 
camera is $12,975.00, field camera with chain. Microwave 
relay unit, transmitter and receiver is $10,100.00; mobile 
unit is $9,500.00. Now I believe that covers everything that 
would be necessary to transmit a program in the field, that 
is $12,900; $10,000, that would be twenty-two thousand— 
between thirty and thirty-five thousand dollars to do it, 
you could put a live picture on here. 

Q. That would be in a very rudimentary sort of way? A. 








Well, that is the way some of the stations operate, I under¬ 
stand. 

Q. That would be just one camera? A. That’s right. 

Q. I thought you had two in there a while ago, didn’t 
you? A. No, I just mentioned the price of either one of 
them, studio ora field camera chain. 

Q. Now do you know of any station that just picks them 
up with one camera? Is that feasible? A. I understand 
Greensboro just has one camera. 

Q. What did you say? A. Greensboro station 
341 just had one studio camera. 

Q. Do they pick up baseball and football pro¬ 
grams? A. No, I didn’t say they picked up that. I said 
one studio camera. 

Q. I thought you were telling us what it would cost us to 
get these baseball and football live programs on the air? 
A. I said it could be done with that. 

Q. Have you ever heard of any station doing any except 
with additional equipment beyond what you mentioned? 
Don’t they all use more equipment than what you men¬ 
tioned? A. Well, two cameras would be considered 
minimum. 

Q. Would be what? A. Would be considered minimum 
equipment. 

Q. Yes, and that would be more than what you have 
enumerated, wouldn't it? A. Yes, that would be between 
forty and fifty thousand. 

Q. In addition to that, you have to have the personnel 
to tend to it, haven’t you? A. Sure. 

****###•*• 

343 Redirect Examination 

Q. (By Mr. McCormick) 

• #*####•#• 

Q. (By Mr. McCormick) In questioning you, I asked you 
if WBTY had equipment to pick up a baseball game in 
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Raleigh. I now ask you, does WBTV have the equipment 
to pick up a ballgame in Charlotte? A. They didn’t when 
we were discharged. 

**###*###* 

344 Recross Examination 
Q. (By Mr. Blakeney) 

**#####*#* 

Q. Mr. Stroupe, I show you here a paper writing which 
has been marked for identification Respondent’s Exhibit 3 
and ask you if it bears your signature? A. No, I don’t 
believe that is my signature. 

• ***#####* 

345 A. Wait a minute, I wrote a nmnber of these 
things and that possibly could be my signature, I 

wrote them so fast. 

Q. Well, take your time to look at that and see if that is 
the one you wrote? 

Trial Examiner Martin: You mean the letter or the 
signature ? 

Mr. Blakeney: The letter. 

The Witness: Mr. Thompson wrote that letter, I mean 
the contents of it. 

Q. And Mr. Thompson is International Representative 
of the union ? A. That’s right. 

Q. You did sign it as president of the local union? A. 
^ es, if that is not my signature, I agreed to sign it as presi¬ 
dent. 

Q. At any rate, a letter dated August 22, on the letter¬ 
head of International Brotherhood of Electrical Workers, 
Radio Broadcast Technicians, Local Union No. 1229, Char¬ 
lotte, N. C., Winston-Salem, N. C. Headquarters, Post 
Office Box 6S8, Charlotte, addressed “Dear Fellow Em¬ 
ployees”, dated August 22, 1949, of which this is a true 
copy, you did sign? A. Yes. 

• ****##•#* 
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347 Q. Mr. Stroupe, did you, calling your attention 
there to the last two sentences of the second para¬ 
graph, did you write in that letter which you have just de¬ 
scribed the following: “Not only this, but the organization 
lias plans to apply more pressure than has been used 
34S to date. We are forced to use stronger means due 
to the underhand methods the company is now em¬ 
ploying.” You did write that, didn't you? A. Under¬ 
handed methods. 

Q. Yes, underhanded. A. Yes. 

** *##*#*#* 

354 Mr. McCormick: We will stipulate that every¬ 
thing that the union did in concert following that 

declaration was done pursuant to the policy of the union 
expressed there, to exert greater pressure and stronger 
means upon the company. 

Mr. Blakeney: Will you stipulate then that what 

355 the union was referring to and did do constituted 
stronger means and more pressure than they had 

theretofore used ? 

Mr. McCormick: I haven’t seen the letter and if I ever 
had an opportunity, I might be able to arrange it. 

Mr. Blakeney: Second Paragraph. 

Trial Examiner Martin: I don’t think the record yet 
shows to whom the letter was addressed. 

Mr. Blakeney: Fellow Employees. 

Trial Examiner Martin: Does the record show that? 
Mr. Blakeney: Yes. While you are looking at that, let 
me go along to save time. 

Q. Now that letter, do you know when it was mailed, Mr. 
Stroupe f A. On or about August 22. 

Trial Examiner Martin: To whom was it mailed? 

The Witness: To all employees at WBT. 

Q. To all employees at WBT ? A. Except the discharged 
ones. 

Q. That was August 22 that you said “we are going to 
put on more pi sure and greater force”. The next day 
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is when you had printed up the leaflet headed “Is Char¬ 
lotte a Second Class City”, wasn’t it? A. August 22—yes, 
the 23rd. 

Q. Now— A. I forgot about that end of it. 

356 Q. Is that the greater pressure and the new 
means? 

Mr. McCormick: We stipulate it is. 

The Witness: 1 said yes, the handbills, a minute ago. 
Trial Examiner Martin: You accept the stipulation? 
Mr. Blakoney: Yes, sir. 

• *♦##*.*##* 

363 A. W. H1NGLE 

recalled as a witness by and on behalf of General 
Counsel, having been previously sworn, was examined and 
testified as follows: 

Further Direct Examination 

• *#*#*#*«** 

Q. (By Mr. Pickens) Mr. Hingle, I show you General 
Counsel’s Exhibit No. 23 and ask you what that is? A. It 
is a placard that was carried by pickets in front of the 
Wilder Building. 

• *#*#*##*« 

371 Q. I show’ you General Counsel’s Exhibit No. 31 
and ask you w’hat it is? A. It is a placard. It was 

carried by the pickets in front of the Wilder Building. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 31 for identification.) 

Q. Before or after discharge? A. That w r as before dis¬ 
charge. 

Mr. Pickens: Mr. Trial Examiner, it is stipulated 

372 that the legend on the front side of this placard 
reads as follow’s: “Jefferson Standard Broadcasting 

Company Radio Station WBT unfair. Radio Technicians 
Local Union No. 1229, International Brotherhood of Elec¬ 
trical Workers (AF ofL).” 
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It is further stipulated on the back of the sign that the 
wording is identical with the front. 

Trial Examiner Martin: So stipulated? 

Mr. Blakeney: Yes, sir. 

Mr. Pickens: This placard also is approximately the 
same size as the others. 

Q. I show you General Counsel’s Exhibit 32 and ask you 
if you know what it is? A. It is a placard carried by 
pickets in front of the Wilder Building. It is the same as 
the last. ~ c ^i 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 32 for identification.) 

Mr. Pickens: Mr. Trial Examiner, it is stipulated the 
same legend appears on this which appears on General 
Counsel’s Exhibit No. 31. 

Q. I show you General Counsel’s Exhibit No. 33 and ask 
you if you know what it is? A. It is a placard carried by 
the pickets in front of the Wilder Building. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 33 for identification.) 
373 Q. At what period? A. It was carried before. 

Q. Before discharge? A. Before discharge. 

Q. Do you have any idea how long before discharge? A. 
It was not long before the discharge. 

Q. By “not long” you mean what? A. A matter of a 
few weeks. 

Trial Examiner Martin: How about 31 and 32, with ref¬ 
erence to how long before discharge ? 

The Witness: I think they might have been just prior to 
the discharge. 

Trial Examiner Martin: That is 32? 

The Witness: I can’t be sure on that one. 

Trial Examiner Martin: Are you any surer about 31? 

The Witness: No, I am not any surer about 31. 

Mr. Pickens: Mr. Trial Examiner, it is stipulated that 
General Counsel’s Exhibit No. 33 reads as follows: 

“Unfair Jefferson Standard Broadcasting Company, 
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Charles Crutchfield, Vice-President, to Radio Broadcast 
Technicians, Local Union No. 1229 IBEW AF of L. We are 
not on strike. ’ ’ 

It is further stipulated, Mr. Trial Examiner, on the back 
of that is a legend reading as follows: 

“WBT desires to discharge us for any reason they see 
fit. Further, they refuse to arbitrate the fairness of 

374 such action. Do you consider this fair? We don’t 
either. IBEW LU 1229.” 

It is further stipulated this sign is about the same size 
as the others. 

Trial Examiner Martin: So stipulated ? 

Mr. Blakeney: Yes. 

Q. I show you General Counsel’s Exhibit No. 34 and ask 
you what it is? A. It is a placard carried by pickets of 
Local Union 1229 in front of the Wilder Building. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 34 for identification.) 

Q. Could you give me the approximate time or times 
during which it was carried? A. It seems that we carried 
this placard on—soon after the picket line was established. 

Q. That would be sometime when, would you say? A. In 
July I should say. 

Q. The picket line was established on July 9th ? A. Yes. 
Q. About what period in July would you say? A. Well, 
it would be early. We wished to inform the public that we 
were not on strike. 

Mr. Pickens: Mr. Trial Examiner, it is stipulated that 
the legend on this placard reads as follows: At the top, in 
red letters of approximately two and a half inches 

375 high, “We are not on strike”, followed by black let¬ 
tering in about half of that size, “We do not desire 

to interrupt your favorite radio program or delay television 
in Charlotte due to our dispute with the management of 
Radio Station WBT. IBEW LU 1229.” 

It is further stipulated that on the back of that placard 
at the top, “We are not on strike. We have offered to ac- 
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cept the same agreement we had last year. WBT has re¬ 
fused this offer and will not arbitrate the question. We 
welcome your support in our fight for fairness at WBT. 
IBEW LU 1229.” 

It is further stipulated that this sign is approximately 
the same size as the others. 

Mr. Blakenev: Yes, sir. 

Trial Examiner Martin: So stipulated? 

Mr. Blakenev: Yes. 

Q. I show you General Counsel's Exhibit No. 35 and ask 
you if you know what it is? A. It is a placard carried by 
picket in front of the Wilder Building in Charlotte. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit Xo. 35 for identification.) 

Q. Could you fix the approximate time it was carried? 
A. Well, I would say sometime in July. 

Mr. Pickens: Mr. Trial Examiner, it is stipulated that 
the legend on this placard states as follows: 

“Unfair. Jefferson Standard Broadcasting Corn- 
376 pany, Charles Crutchfield Vice-President to Radio 
Broadcast Technicians, Local Union 1229, IBEW 
AF of L.” 

And on the back, that the legend states as follows: “WBT 
desires to discharge us for any reason they see fit. Further, 
they refuse to arbitrate the fairness of such action. Do 
you consider this fair? We don’t either. IBEW LU 1229.” 

Trial Examiner Martin: So stipulated? 

Mr. Blakeney: Yes. 

Q. I show you General Counsel’s Exhibit Xo. 36 and ask 
you what it is? A. It is a placard carried by pickets in 
ffont of the Wilder Building in Charlotte and the time— 
this was carried in July. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 36 for identification.) 

Q. Of what year was that? A. Of 1949. 

Q. Early or latter part? A. Well, there were a lot of 
these that were carried over through several months and 
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some of these might have started in July and were carried 
over probably in August. 

Mr. Pickens: Mr. Trial Examiner, it is stipulated that 
the legend on this placard states as follows: 

“We are not on strike. We do not desire to interrupt 
your favorite radio program or delay television in Char¬ 
lotte due to our dispute with the management of 

377 Radio Station WBT. IBEW LU 1229. ’ ’ 

It is further stipulated, Mr. Trial Examiner, that 
on the back the legend states as follows: 

“We are not on strike. We have offered to accept the 
same agreement we had last year. WBT has refused this 
offer and will not arbitrate the question. We welcome your 
support in our fight for fairness at WBT.” 

This placard was also approximately the same size as 
the others. 

Trial Examiner Martin: So stipulated? 

Mr. Blakeney: Yes, sir. 

Q. I show you General Counsel’s Exhibit No. 37 and ask 
you if you know what it is? A. It is a placard that was 
carried by pickets in front of the Wilder Building in Char¬ 
lotte. 

(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 37 for identification.) 

Q. Could you fix the approximate time it was carried? 
A. This is the same as one of the others, isn’t it? The one 
we had before? This is an early one. 

Q. This is an early one? A. Fairly early. I don’t know 
whether it was at the time the picket line started or imme¬ 
diately after. 

Trial Examiner Martin: Why don’t you take a minute 
to check? 

378 Mr. Pickens: Well, part of the legend is but the 
title is not. 

Mr. Trial Examiner, it is stipulated that the legend on 
the front of this placard is as follows: 

“We are not on strike. We do not desire to interrupt 
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your favorite radio program or delay television in Char¬ 
lotte due to our dispute with the management of Radio Sta¬ 
tion WBT. IBEW LU 1229.” 

It is further stipulated that on the back the legend is 
as follows: 

‘‘We are not on strike.” It is the same. The back is 
identical with the front. 

Trial Examiner Martin: So stipulated? 

Mr. Blakeney: Yes. 

Trial Examiner Martin: When did you say that was 
carried? 

The Witness: It was carried—it was either the original 
ones or the very early ones, at the beginning of the picket 
line in July. 

»*####••#• 

380 Cross Examination 

Q. (By Mr. Blakeney) Mr. Hingle, some of the 
placards that you have just been identifying here, carried 
by pickets, commencing July 9, every day through July and 
every day through August, except Sundays—they were car¬ 
ried every day except Sundays, is that correct? A. Except 
Sundays ? 

Q. Yes. A. There were some other exceptions, the 
weather. 

Q. Except in inclement weather? A. Yes. 

• *###•#»*# 

3S3 GEORGE B. PATTERSON, JR, 

a witness called by and on behalf of General Coun¬ 
sel, being first duly sworn, was examined and testified as 
follows: 

*••**#*••• 

Direct Examination 

Q. (By Mr. McCormick) Mr. Patterson, did you ever 
work for the broadcasting company called Jefferson Stand¬ 
ard Broadcasting Company? A. I did. 
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390 Q. I show you what has been marked for identifi¬ 
cation General Counsel’s Exhibit 10-D, which is a 
leaflet. Did you ever distribute that leaflet ? A. I did. 

Q. Did the company ever ask you if you distributed this 
leaflet? A. No, I didn’t think it was necessary. I gave Mr. 
Minor one of the first ones I gave out. 

♦ ***####** 

419 GEORGE B. PATTERSON 

recalled as a witness by and on behalf of General 
Counsel, having been previously sworn, was examined and 
testified as follows: 

Further Recross Examination 
Q. (By Mr. Blakeney) 

• ********« 

421 Mr. McCormick: At this time I would like to read 
into the record a statement •which counsel and I have 

agreed to this morning, with respect to commerce opera¬ 
tions of this company. 

Counsel for the Respondent and counsel for the General 
Counsel stipulate that the company, Jefferson Stand- 

422 ard Broadcasting Company, is a North Carolina 
corporation, having its principal office and place of 

business in Charlotte, North Carolina. It owns and operates 
a radio station having the call letters WBT, and under 
license from the Federal Communications Commission. 

The company operates on a frequency of 1100 kilocycles 
with a power output of 50,000 watts. 

The company receives network programs from the Co¬ 
lumbia Broadcasting Company. In excess of 50% of the 
company’s programs originate in Charlotte, North Caro¬ 
lina. Substantially less than 50% of the company’s pro¬ 
grams are received from national network above referred 
to. 

The network programs are piped in over a leased wire. 
National network programs are generally sponsored by 
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products sold nation wide. Such network programs gen¬ 
erally originate in New York, Hollywood or Chicago. 

Local programs broadcasted by the company consist in 
part by transcripts or recordings received by mail from 
points and places outside the state of North Carolina. These 
constitute less than 1 % of the total volume of the company's 
broadcasts. 

Local programs broadcasted also include recorded com¬ 
mercials sent to the company from points outside the state 
of North Carolina. These account for approximately five 
to six per cent of the volume of the company broadcasts. 

The annual gross revenue of the company from its 
423 broadcasting operations is in excess of $100,000.00. 

Of this amount, less than 20% is derived from net¬ 
work broadcasts referred to above and in excess of 60% is 
derived from broadcasts originating through the company’s 
own facilities. 

The company's main transmitter is an AM transmitter, 
located a few miles from the City of Charlotte. The com¬ 
pany also has a booster or satellite station located near 
Shelby, North Carolina. 

The company likewise owns and operates a FM trans¬ 
mitter at Spencer Mountain, North Carolina, near Gastonia, 
North Carolina. 

The company receives news items from the Associated 
Press and the United Press, which are broadcast over the 
company’s station at Charlotte. 

The amount of time spent in such broadcast is approxi¬ 
mately 45 minutes per day. 

As I understand it, that is in addition to the admissions 
contained in the answer of the respondent. 

Trial Examiner Martin: May that be so stipulated, Mr. 
Blakeney ? 

Mr. Blakeney: Yes, sir. 
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450 CHARLES H. CRUTCHFIELD 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 


451 Direct Examination 

Q. (By Mr. Blakeney) Mr. Crutchfield, you are 
connected with the Jefferson Standard Broadcasting Com¬ 
pany? A. Yes, sir. 

Q. What is your position? A. Vice-president and Gen¬ 
eral Manager. 

Q. How long have you been connected with Jefferson 
Standard Broadcasting Company? A. Eighteen years. 

Q. Now there was some picketing that began at Jefferson 
Standard Broadcasting Company's studios or in front of 
the Wilder Building, the evidence has here indicated, on 
or about July 9 or 8, is that correct? A. To the best of 
my knowledge, it was early in July. 

Q. That picketing began, it has been testified, after bar¬ 
gaining between the company and the IBEW had failed to 
result in a contract, is that correct? A. Yes, sir. 

Q. Now that bargaining for a contract had commenced 
about when ? A. We started negotiations as well as 

452 I recall, the latter part of December, 194S, some¬ 
time between Christmas and New Year, about the 

27th or 2Sth, I would sav. 

Q. And that bargaining went on approximately how long 
during that series of negotiation? A. Well, the first series 
lasted intermittentlv for the month of Januarv. We were 

• V 

in constant session, I think for about the first seven or 
eight days and then we had several additional conferences 
up until the early part of July. 

Q. Now the series of conferences that vou sav went on 
up until the end of January, when did the contract that 
was in effect run out? A. January 31, at midnight. 

Q. Of 1949? A. Yes, sir. 

* * ##««##•• 
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453 Q. Now as of January 31, ’49, you say the bargain¬ 
ing was suspended or broken off? A. Yes, sir. 

Q. Under what circumstances was it suspended or broken 
off? A. Well, the company and the union, as I recall, 
agreed mutually to suspend negotiations until one or the 
other notified the other of the desire to resume the negotia¬ 
tions. 

454 Q. Well, were there some further negotiations in 
June and July? A. Yes, sir. 

Q. When did those negotiations come to an end or sus¬ 
pended state? A. About July 6 or 7, I believe—possibly 
the 5th. 1 believe it was on Saturday. 

Q. But anyway, what were the matters unresolved 

455 at that time when the negotiations came to an end 
then? A. The same problems that we had during 

the entire negotiation, the same primary problem, and the 
union did, however, lead us to believe during that negotia¬ 
tion that we could reach agreement on salaries, provided 
we would accept their demands for the discharge clause. 
Indications were that if we would accept their discharge 
clause, they would withdraw their demands for wage in¬ 
creases. 

****#*##•* 

459 Q. Going on down to the latter part of August, 
do you remember whether or not you were in Char¬ 
lotte on or about Wednesday, August 24? A. No, I was in 
New York, the Sunday night prior to that, which would be 
—arrived there the 19th and was in New York until Friday. 

Q. Have you recalled anything that occurred that fixed 
Wednesday, August 24 in your mind relative to the picket¬ 
ing in Charlotte at the Wilder Building or in connection 
with the picketing in any way? A. Not with the picketing. 
I remember Mr. Walker called me. Mr. Walker was in 
charge while I was away. He called me around ten-thirty 
or eleven, in New York, and told me some handbills were 
being handed out on the street which were libelous, 
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460 derogatory and detrimental. I asked him to read 
me the handbill, which he did. It was the one labeled, 

“Is Charlotte a Second Rate City—Second Class City.” 

I asked him who was distributing the handbills. He told 
me the boys on the street. I told him to airmail me a copy 
of one and in the meantime, to get the names of all the 
people who distributed such handbills, the times and dates 
that they were distributed. 

Q. Did he tell you anything as to the extent to which that * 
handbill was attracting attention or of notoriety in the 
town? A. He told me that he was already getting calls 
from television distributors, television dealers, that quite 
a number of our staff, people had come to his office with 
the handbills on Wednesday morning, prior to his call to 
me, and that the atmosphere was pretty bad around the 
radio station and around the town about the handbill. 

Q. I show you what has been introduced in evidence as 
(leneral Counsel’s Exhibit No. 10-D and ask you if that is 
the handbill that you are now talking about? A. Yes, sir, 
that is it. 

Q. Now what is the next thing that you said or did in 
regard to that handbill ? Where did vou go from New York? 
A. 1 went to Washington to see Mr. Wimberly, who as I 
understand it, is the Executive Head of the Radio Division 
of TBEW. 

Q. Do you remember which day you saw him? A. 

461 1 saw him on Friday. 

Q. Did you tell him about this handbill? A. Yes, 
sir. 

Q. Now did you come on back to Charlotte? A. I left 
Washington 1 believe—I think T got back to Charlotte on 
Saturday night. 

Q. Did you go up to the studios in the Wilder Building on 
Monday? A. Yes, sir. 

Q. All right, go ahead and describe to the Examiner and 
for the record all the events and developments from that 
point on. A. Well, as I went to the studio, I went in the 
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entrance of the lunch store there, the soda shop, and I 
noticed the boys on the picket line and one person whom l 
didn't know handing out these second rate handbills. They 
did not hand me one, but 1 stopped at the door, say long 
enough to read the headline on the bill and saw that they 
were handing them out. 

Q. Did you go on to your office? A. Yes, sir. 

Q. Did you accumulate any other facts or information in 
regard to this handbill or the handing out thereof i A. In 
the morning mail 1 received quite a few of them from 
friends and from dealers and distributors. I was called 
constantly by the same group of people about them. 

Q. “By the same group”, what do you mean? A. 
462 Distributors, dealers, business people in Charlotte. 

Q. What else, if anything, came to your attention 
in regard to the handbill during that dav? Did vou obtain 
any reports from your staff or management in connection 
with them? A. Well, practically all of the staff people— 
not all of them, I would say S0% of them were in my office 
or had sent me copies of handbills that had been handed 
to them, many of them containing the names of the person 
who handed them the bill and the time and date, in writing, 
on the back of the bill itself. 

Q. Now on that date, I will ask you whether a paper 
writing which has been marked for identification Respond¬ 
ent’s Exhibit 2, whether on or about that day this came to 
your attention? A. Yes, sir. Mr. Minor brought this letter 
to my office about noon on Monday, that same Monday. 

Q. Now as a result of all that you had seen and learned 
up to that time, what if any conclusion did you come to ? 
A. I decided on Monday that the only action for me to take 
would be to discharge the men in our employ, the men on 
our payroll who deliberately tried to rim a new business 
which we had just started at enormous expense and a busi¬ 
ness which we had great hopes for. 

Q. Did you discharge them that day? A. No, sir. 
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Q. When did you discharge them? A. We dis- 

463 charged them—we decided definitely not until Satur¬ 
day that the discharge notices would be sent. 

Q. What were you doing in regard to the matter between 
Monday and Saturday? How was it you didn't discharge 
them on Monday? A. Well, I wanted to talk first with 
Mr. Walker, and some of my other associates in the com¬ 
pany, both in the executive end of the business, as well as 
in the so-called employment category. I wanted to get re¬ 
actions from them. 1 wanted to consult with other associ¬ 
ates, including the president of my company. I wanted to 
talk with our attorneys. 

Q. Did you do all those things? A. Yes, sir. 

Q. Between Monday and Saturday? A. Yes, sir. 

Q. Then on Saturday what did you do ? A. On Saturday 
I finally reached Mr. Brvan, who had been either in Cali- 
fornia or enroute from California and told him of the hand¬ 
bill, told him all the details in connection with it and he 
agreed with me completely that my plan of action was the 
only course to follow. 

Q. Then what— 

Trial Examiner Martin: Excuse me, what is Mr. Bryan's 
job? 

The Witness: He is president of Jefferson Stand- 

464 ard Broadcasting Company. 

Trial Examiner Martin: What is his first name? 

The Witness: Joseph M. Bryan. 

Trial Examiner Martin: What is Mr. Walker’s name? 

The Witness: Larry Walker. 

Trial Examiner Martin: What is his regular job? 

The Witness : lie is Assistant Manager and Secretary- 
Treasurer of the Company. 

Q. Then what steps did you take ? A. It was about three 
o’clock when I finally reached Mr. Bryan in Greensboro. I 
had reached him prior to that in California, but he was pre¬ 
paring an address at that time and had only about two 
minutes to discuss the matter with me. He was, however, 
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vaguely familiar with what was going on at the time I 
finally contacted him in Greensboro on Saturday. I asked 
Mr. Walker to come in and our attorneys, Mr. Spicer, our 
accountant. 

1 dictated letters to each of the ten men whom we or 
others had seen distributing the handbill. 1 asked Mr. 
Spicer to draw up severance checks of two weeks each, 
severance pay for the men in question: also to draw up 
checks for vacation money due to some of these ten men 
who had not received any or a part of their vacation. 

Q. About what time was it when you got all that done? 
A. We finished writing up the letters and drawing 

465 up the checks, it was about ten-thirty or eleven 
o’clock Saturday night. 

Q. Did you go ahead and send out the letters of discharge 
at that time with the checks? A. Yes, sir. 

Q. Why did you do it at that time in the night? A. Well, 
our week ends at midnight on Saturday. This was on Satur¬ 
day. Our week ends. Our pay week. It seemed the oppor¬ 
tune time to do it. Our shifts were changing, the mid¬ 
night shift, they changed at midnight, new men were com¬ 
ing on; men who had been on were going off. It seemed to 
be the appropriate time for discharge. 

Q. Now up to that time had you discussed and obtained 
information in detail as to which individuals had distrib¬ 
uted the handbill? A. Yes, sir, we had. 

***##•»**♦ 

466 Q. Did you know who the officers of the union 
were, who the president was? A. Yes. Yes, sir. 

Q. Did you know what Mr. Stroupe’s job with the union 
was? A. I knew he was president of the union; yes. 

Q. Did you know what Mr. Hicks’s job was with them? 
A. Yes, sir. 

Q. What was his job or connection? A. Mr. Hicks was 
business manager of the Local. 

Q. Had you obtained at the time you made these decisions 
and wrote these discharge letters, had you obtained infor- 
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mation as to any statements made by the men handing out 
the handbills at the time they handed them out? A. Yes, 
sir, I had. 

★ ■if##***#*#* 

467 Q. Now what information had you obtained as to 
statements made by the men handing out the hand¬ 
bills at the time they did hand them out? A. Do you wish 
me to give names of the people who made the statements 
or give it in general terms? 

Q. Well, you can go ahead and give the names insofar 
as you may now remember them, but what I am asking for 
is what the statements were as reported to you? A. Well, 
one of them was in answer to a comment made by the 
recipient of the handbill. The boys said, “You may think 
this is bad, but we’ve just started. This is the beginning.” 
Another statement was, “We will bankrupt that company 
before we are through.” These statements all being made 
by employees of ours. 

Q. By individuals among the men? A. By individuals 
among the ten men who were discharged, yes. 

Q. Do you recall offhand who they were? A. Mr. 

468 Hicks made the statement about bankrupting the 
company and Mr. Perkins was one of the men who 

made the statement about worse to come. 

Trial Examiner Martin: Who told you this? 

The Witness: They are all on our official records. Mr. 
Walker was the first to inform me and then after I talked 
with witnessess, I had it confirmed. 

• •*••••**• 

469 The Witness: Well only in the case of Mr. Per¬ 
kins’s statement did my information come through 

Mr. Walker. The other statement came from my barber, 
who was told by Mr. Hicks that he intended to bankrupt 
the company. 

Q. Now did you obtain information as to where these 
handbills had been and were being handed out? A. Yes, 
sir, they were handed out on the Square at Trade and Tryon 
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Street intersection, on Saturday and possibly on Friday. 
They were handed out on the picket line, in front of the 
Wilder Building, from Wednesday the 24th through about 
11:00 a.m. the following Monday, with the exception of 
Sunday. 

Q. The following Monday? A. Yes. 

Q. Do you recall those dates? A. I don’t recall the 
dates. The two men I saw handing them out on Monday 
were Mr. Stroupe and Mr. Hilker, as I came into 

470 the Wilder Building, Wednesday was the 24th, so 
that is the 25th, 2Gth, 27th and 29th were the days. 

Q. Did you say whether you ever got one of them from 
one of the men who were handing them out? A. Xo, I did 
not. 

Q. You say you did see two men handing them out ? A. I 
saw Mr. Stroupe and Mr. Hilker handing them out and 
someone else who was not in our employ. I don’t know who 
he was. 

Q. I hand you a handbill marked for identification GC- 
10-D and ask you to state whether there is anything untrue 
in that handbill? A. Yes, sir. 

Q. What is it? A. There is a statement here, “Did you 
know that ail the programs presented over WBTV are on 
film”—that is untrue—“and may be from one day to five 
years old.” That is untrue. 

The next sentence, “There are no local programs pre¬ 
sented by WBTV”. That is untrue. 

Q. Were those things untrue at that time? A. Yes, sir. 
Q. Now what about the question in the headline, “Is 
Charlotte a Second-Class City?” and the statement, “You 
might think so from the kind of television programs being 
{presented by the Jefferson Standard Broadcasting Com¬ 
pany over WBTV.”, and the statement on down, the 

471 question mark on down, “Could it be that they con¬ 
sider Charlotte a second-class communitv and only 

» • 

entitled to the pictures now being presented to them?” 
What, if anything, do you have to say as to the second- 
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class idea there set forth as of that time? A. Well, 1 have 
several things. Had we considered Charlotte a second-class 
city, we certainly would not have invested over a half a 
million dollars in a comparatively new industry in Char¬ 
lotte. 

Q. Well, had you done that? A. Yes, sir. 

Q. “In a comparatively new industry”, state more spe¬ 
cifically what it is you had invested this money in. I don’t 
mean every item, state generally. A. We bought a moun¬ 
tain and we built a rather elaborate and expensive building 
on the mountain. We built a road up the mountain. We 
put over $100,000.00 in a tower on the mountain. We bought 
an enormous amount of equipment to put on the mountain, 
because people in Charlotte, as well as our own employees 
and our friends and customers were insisting that we get 
in the television business. We do not feel now that— 

• ****#•••# 

472 The Witness: I am speaking that way, sir. I am 
speaking as of July 14, the date we started. 

Mr. Blakeney: All right. 

The Witness: The programs that we were putting on 
then— 

Trial Examiner Martin: You started television then? 

The Witness: July 14th, yes. 

Trial Examiner Martin: It went on the air then? 

The Witness: Yes, sir, and this attack came about five 
or six weeks later. Our programs consist mostly of kine¬ 
scope recordings of the finest programs and consisted then 
of kinescope recordings of the best programs which the 
four available television networks had to offer. 

In addition to the kinescope programs, we had the best 
film programs the industry had to offer, programs that 
were not kinescoped, but were made especially for television 
on film. Our operation was not nor is it now second rate. 

Q. State with respect to the effort that your company 
was making in the television field, state what effect it was 
having upon your company financially? A. I have been 
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with the company for about eighteen years, nearly nineteen 
years and for the first time that I have had any 

473 knowledge of our operation was in the red, the first 
four months of our television operation; that is our 

overall operation, television AM and FM was losing money 
at the time this attack was made. 

Trial Examiner Martin: Do T understand your testimony 
to be that vou consider that this condition of being in the 
red was due to the union’s attack? 

The Witness: We hope to prove, sir, that that was 
largely responsible for the lack of set sales in the area. 

ttar* ******* 

Q. Can you give us the approximate amount you were 
laying out on all this? A. You mean in capital investment 
or operating cost? 

Q. Both. A. Capital investment, in the neighborhood 
of a half million dollars at that time, operating budget was 
set up at $10,000.00 a month and we were losing closer to 
fifteen. 

**##**<**•* 

474 Q. What programs are first class television re¬ 
sults? A. We have programs on our station that 

are not only as good as- 

Q. Wait a minute, had then. A. We had then, that were 
identically the same programs that were being broad- 

475 cast in areas like New York, Chicago, Los Angeles, 
St. Louis. Our network programs were identical to 

theirs, except that ours were on kinescope recordings. 
Theirs were, in the section of Los Angeles, which was also 
“Kinney” on coaxial cable. 

Q. Why didn’t you get yours on coaxial cable"? A. The 
coaxial cable for network programs will not be operative 
until September 1, according to the American Telephone 
& Telegraph Company. 

Q. September 1 when? A. This year, 1950. 

Q. Could you have got the coaxial cable programs if you 
had gone to the American Telephone Company at any time 
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in the summer of 1949 or any time in the year 1950 and 
made application for it and laid out any amount of money, 
could you have got it? A. We did exactly that, we went 
to Washington to the AT & T office and through their engi¬ 
neers, consultants, applied for it at that time. They said 
even though the cable is physically in the ground their ter¬ 
minal equipment and the booster equipment required for 
television transmission would not be allocated until 1950 
for the link south of Richmond. Therefore, no programs 
would be available south of Richmond until 1950. 

Q. Now Mr. Crutchfield, did you have any evidence about 
the time these men were discharged or thereafter as to the 
effect, if any, the leaflet you have been talking about 
470 had upon television sales in this community? A. 

Yes, sir, 1 have talked with several distributors or 
rather they with me. One of them said that in the month of 
September following the distribution of this handbill, this 
second rate city handbill, in August, that in September their 
television set sales were 71% under the month of August, 
under that. That was one particular distributor. I talked 
with several others who had similar results. 

• #****###* 

480 Q. Now as to that part of the sentence I have just 
read you, “that the local outlet is not utilizing the 
full facilities as granted in the license”, what is the truth 
or untruth of that? A. We were, as a matter of fact, at 
that time operating more hours per day than the Commis¬ 
sion required. The Commission only required three hours 
at night. 

Q. How much were you operating? A. We were on the 
air with test pattern and multiscope end programing from 
twelve noon until 9:30 or 10:00 p.m. at that time, without 
interruption. 

Q. Now coming back to the picketing matters for a mo¬ 
ment. Did you or any other representative of management 
make any record or take any special notice of who was 
picketing up to the time of the distribution of this leaflet 
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10-D? A. We have a complete record of not only who was 
picketing but we have the names of each person who passed 
out the second rate city handbill. 

Q. But now going back to Julv 8 or thereabouts, when the 
picketing began, up to the time of the passing out of the 
10-D leaflet, did the company know anything about who was 
picketing up to the second rate handbill? A. Oh, I knew 
naturally, I knew all the fellows, most of them having 
worked there for many years. I didn’t pay a great deal of 
attention to who was picketing or when they were 

481 picketing, but I think I recognized them all as having 
picket signs. 

Q. There has been some evidence here that in addition to 
the ten men who were later discharged, there were two 
others, a Mr. Sellars and a Mr. Hickland, who did some 
picketing after July 8. Did you ever happen to see them 
picketing? A. Oh, yes, 1 saw Sellars and Hickland. I saw 
Stroupe, Hicks. I didn’t see all of the union men picketing. 
As a matter of fact, I don’t know who was in the union, at 
that time. 

Q. Well, there has been some evidence that of the number 
who were picketing to start out, later two of them, namely, 
Mr. Sellars and Mr. Hickland, quit picketing. Did you 
know they quit? A. No. I didn’t have any information to 
that effect and hadn’t noticed. 

Q. So far as you know, did any representative of the 
management of the company know or bring to your atten¬ 
tion that they had quit picketing? A. No, sir. 

Q. So far as you knew, were they picketing right up to 
and including the time of the handing out of the second 
class handbill? A. We did not see Mr. Sellars or Mr. 
Hickland hand out the second rate city handbill. If they 
did, we didn’t know it. But we saw the others. 

Q. So far as you knew, were they still active in the 

482 picketing up to that time ? A. Oh, yes, because I had 
seen them on the picket line many times. 

• •###*«•#« 
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485 Q. (By Mr. Blakeney) Mr. Crutchfield, has WBT 
got any contracts with labor unions today? A. Yes, 
sir. 

Q. With whom, what labor unions? A. We have a con¬ 
tract for 1950 which was signed early this year with the 
American Federation of Labor Union, American Federa¬ 
tion of Radio Artists Local. We have another contract with 
an AF of L. union which was also signed this year, the 
American Federation of Musicians. I am sorry, I don’t re¬ 
call that, the numbers of those locals. 

Q. That is all right. How many years have you 
4S6 been having contracts with those unions and the 
IBEW ? A. Over ten years. 

Q. Are your relations with the musicians union and the 
other union satisfactory? A. Yes, sir. 
#■*##**#*** 

508 Q. Take the TV stations in the large cities, like 
New York and Chicago, what do their TV programs 

consist of substantially? A. Well, largely it is the same 
program we have here, except ours is anywhere from a day 
to a week or possibly two weeks later. 

Q. Is that because you can’t get it off the coaxial 

509 cable yet ? A. That is because it is not on the cable 
yet and won’t be until September 1, according to our 

information. Their local fare, their local programs con¬ 
sists of major league baseball games, street interviews, 
boxing, wrestling, things of that kind. 
********** 

519 W. D. THORNTON 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 

#•#**#***• 

Direct Examination 

Q. (By Mr. Blakeney) You are Mr. George Thornton? 
A. Yes, sir. 
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Q. You are a barber here in town? A. I was until 
August—I mean September 15, for twenty-two years. 

Q. Where were you a barber? A. I barbered anywhere 
from Trade Street to South Tryon, about four different 
places. 

Q. You are here under requirement of a subpoena? A. 
Yes, sir. 

Q. Do you recall ever seeing a copy of this paper that I 
hand you here, which has been marked General Counsel's 
Exhibit 10-D ? Do you ever recall seeing a copy of that ? A. 
I remember seeing several of them, I couldn’t say that I 
saw this particular one. 

Q. I understand. Do you remember seeing one? A. Yes, 
sir, similar to that. 

520 Q. That had the heading, “Is Charlotte a Second- 
Class City”? A. Yes, sir. In fact, I think I have it 
at the house. 

Q. Well now, what were the circumstances under which 
you recall first seeing it? A. The first time I saw it, Mr. 
Hicks was in the barber shop to get a hair cut. 

Q. Is that Mr. Sterling Hicks? A. Yes, sir. It was dis¬ 
cussed in the shop a day of two before that and he asked me 
if I had seen one. I told him I had not, and he reached in 
his pocket and gave me one. 

Q. Do you recall what day of the week this was? A. It 
was either on Saturday or Monday. 

Q. Do you say that this particular leaflet had been the 
subject of discussion there? A. Yes, sir, because of the 
essence that it had in it. 

Q. Well, who had been discussing it in the barber shop? 
A. Just the general public. 

522 Q. Did you ever bring it to the attention of Mr. 

Crutchfield or anybody connected with the company 
that this had been given to you and had been the subject 
of general discussion in your barber shop? A. Not for a 
good long time, because Mr. Crutchfield was out of town. 
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The next time he came in town and I cut his hair, I did, 
not because of the pamphlet being handed to me, but be¬ 
cause it was discussed. 

Q. What had been the general nature of the dis- 
523 cussions going on which you called to Mr. Crutch¬ 
field’s attention? A. The way people was talking 
about it as a second rate television outfit and city. 

• *•*•###*« 

526 ROBERT D. McCALLUM 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 

• #«####*•• 

Direct Examination 

Q. (By Mr. Blakeney) Your name is Mr. Robert Mc- 
Callum? A. That is correct. 

Q. You live in Charlotte? A. Yes, sir. 

Q. What do you do? A. Radio repair business. 

Q. You are here under requirement of a subpoena? A. 
Yes, sir. 

Q. Do you ever recall seeing this paper which has been 
received here as Exhibit 10-D, headed, “Is Charlotte a Sec¬ 
ond-Class City’’, a copy of it? A. Yes, a copy similar to 
that, I did. 

Q. Where do you recall first seeing it ? A. I was handed 
a copy on Tryon Street in front of the Wilder Building, 
thereabouts, and then I received one through the mail 
similar to that several days later. 

527 Q. Have you ever discussed that leaflet or heard 
it discussed among other radio men or other sellers 
and distributors of radios? A. I would say hun- 

528 dreds of times. 

Q. Here in Charlotte? A. Here in Charlotte. 

Q. What was the interest in the discussion of that leaflet 
among radio distributors and repair folks? A. Well, the 
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thing asked—the question that was raised, whether or not 
Charlotte was a second class city, and the fact that the 
station would have you to think so. 

****#*#♦*• 

529 A. F. LIVELY 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 

**#######* 
Direct Examination 

Q. (By Mr. Blakeney) Mr. Lively, you live here in 
Charlotte? A. Yes, sir. 

Q. What business are you in? A. With the General 
Electric Company. 

Q. You have been here some years? A. Since 
1936. 

530 Q. Are you here under requirement of subpoena? 
A. I was requested to be here. 

Q. Well now, do you recall getting one of those leaflets, 
a copy of which you will see right there on the desk in front 
of you, headed, “Is Charlotte a Second-Class City”? 

Trial Examiner Martin: I will hand him a copy. 

Mr. Blakeney: Thank you. 

The Witness: I did receive one of these. 

Q. Where? A. On Tryon Street. 

Q. Whereabouts on Tryon? A. On this side of the street 
between Fourth and Trade Streets. 

Q. Between Trade and Fourth, on this side. You mean 
the west side of Tryon Street? A. That’s right. 

Q. Do you recall what day of the week it was ? A. As I 
remember, if I remember correctly, it "was on a Saturday 
morning. 

Q. Where was it being handed out, right on the side¬ 
walk? A. I was walking from Fourth to Trade and I 
would say in approximately the center of the block some 
young fellow approached and handed it to me. 

• *•*•••••• 
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531 L. J. BISHOP 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 

• ■**«*##*#• 
Direct Examination 

Q. (By Mr. Blakeney) Mr. Bishop, you live here in 
Charlotte? A. Yes, sir. 

Q. And you are here under subpoena? A. Yes, sir. 

Q. Do you recall ever seeing one of those leaflets, copy of 
which you will see there before you, headed “Is Charlotte 
a Second-Class City”? A. Yes, sir. 

Q. Do you recall where you were when you got the 

532 copy that you saw? A. I was in a restaurant on 
Trade Street. 

Q. Here in Charlotte? A. Yes, sir. 

Q. Do you recall what day of the week it was? A. To 
the best of my memory, it was on Saturday. 

Q. Did the person or party who was giving them out give 
out others in the restaurant? A. Yes, he did, passed them 
right down the line. 

*****##*## 

CHARLES H. CRUTCHFIELD 
recalled as a witness by and on behalf of the Respondent, 
having been previously sworn, was examined and testified 
as follows: 

Cross Examination 

Q. (By Mr. McCormick) Mr. Crutchfield, you have tes¬ 
tified you went to New York sometime or other, didn’t you? 
A. Yes, sir. 

• *«###**#• 

536 Q. Do you recall stating to Mr. Wimberly when 
he told you that he couldn’t pay an organizer the 
salary that you were paying Mr. Hicks as a technician, do 
you recall saying to Mr. Wimberly, “You hire him and I’ll 





pay the rest, the difference”? A. I did. I said, “If you 
hire him and if it will clear up our problem in Charlotte. I 
will pay the difference. How much is it?” Mr. Thompson 
seemed to think that was the crux of our problem, a feud 
between Mr. Hicks and Mr. Carey. 

• ########• 

538 Q. How many technicians did you have employed 
on September 3,1949 ? A. Quite a few. 

Q. I want to know exactly how many, sir. A. I will have 
to check that. 

Q. Well, perhaps I could help you. How many did you 
have in the control station, in the control room at 608 
Wilder Building? A. I don't know. 

Q. You don’t know how many employees, technicians you 
had? A. This may sound facetous, but do you know how 
many there are in the Labor Board employment ? 

Mr. McCormick: I am asking you questions. 

Trial Examiner Martin: Do the best you can to answer 
his question. 

The Witness: I have no idea, sir. I don’t mean to be 
funny, because I don’t feel funny. I will find out. I will 
get it to you in the morning. 

• *•###•#>*• 

541 Q. Have you ever had any requests since that time 
to meet with the union? A. Last Monday. No, it 
was not Monday. That was this week. I was down here. 
Last Friday of last week, Mr. Walker called me and said 
that the union, Mr. Adair, had requested to reopen negotia¬ 
tions and I told Mr. Walker at that time to inform Mr. 
Adair that I was still at home, under doctor’s care, although 
I had come uptown a day later to the doctor, but that I had 
been in bed for about a month and I didn’t feel like talking 
any station business now, but as soon as I was up and able, 
I would be glad to discuss the matter with the other officials 
in the company and then give Mr. Adair and the union a 
definite answer as to their question. 
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542 Q. Why did you fire them? A. Because they, 
while in our employment, did something in distrib¬ 
uting that second rate handbill and writing to the Commis¬ 
sion asking them to revoke our license, that made us feel 
not only justified in firing them, but compelled to fire them, 
as any other company would do. 

543 (The document heretofore marked Respondent’s 
Exhibit No. 2 for identification was received in 

evidence.) 

<*•*#««**#• 

547 Q. Now you have testified here that there are 
certain untrue statements in this leaflet? A. Yes. 

Q. Would you mind telling me again what is untrue? A. 
< >h, “Did you know that all the programs presented over 
WBTY are on film?”. That is incorrect. 

Q. Well now, will you tell the Examiner what kind of 
programs are not on film? A. On our afternoon program¬ 
ing we have about a total of two or two and a half hours 
a day, or had at that time, I think it is still on, of multi¬ 
scope news programs, during which we broadcast or tele¬ 
vised so that you could see it in your home with a receiver, 
last minute news, news that was anywhere from fifteen to 
thirty minutes old. That news was not on film. There was 
no film connected with the multiscope whatsoever. 

In addition to that we had a program, a cartoon program 
on that was done by Dick Pitt, drawings that he himself 
drew, and were put on the television screen without the use 
of film. Dick did the commentary while the program 

548 was on. 

Q. What other part did you say was untrue? A. 
Well, you have to read it. “Did you know that all the pro¬ 
grams presented over WBTV are on film and may be from 
one day to five years old”. That is incorrect, on our news 
program. 

Q. What is incorrect about that statement that the film 
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may be from one day to five years old? A. Because we use 
stuff that is five minutes old. We use pictures of the mayor 
that are made in the morning and we use them in the after¬ 
noon, in the evening. It is not one day to five years old. 

Q. You have some film that is one day to five years? A. 
That says it is all. 

Q. But you do have film that is one day to five years old? 
A. Yes, sir. 

Q. What is the other? A. There are no local programs 
presented by WBTY. That is incorrect. 

Q. Well, what local programs do you televise? A. The 
multiscope program is strictly local. It takes hours of 
preparation. It takes two people all day to keep it going, 
to edit the news and have it flashed on the screen. Our 
Telenews program at 7 -.45 is—the last eight minutes of that 
is local, live, with an announcer and still pictures, 
549 which aren’t filmed, pictures of Charlotte happenings 
as well as happenings elsewhere. The first half is 
on film. The last half is this other thing. The whole thing 
is just misleading. It is not a question of what is right or 
wrong. It is the intent of it, isn’t it ? 

555 Q. Now you have testified that you knew who dis¬ 
tributed these leaflets, Second-Class City. Now will 

you tell the Examiner how you found out about who dis¬ 
tributed these leaflets? A. Mr. Walker called me on Wed¬ 
nesday, the 24th of August. I said, “This thing is awfully 
serious.” I said, “These boys were doing protected 

556 recognized union activity, but now they have turned 
into something else.” 

I had never paid a lot of attention who was picketing and 
who was not, but I asked Mr. Walker specifically to look 
out my window and to go on the street and check and find 
out exactly who was giving those out, when they gave them 
out and where they gave them out and that he did, from 
Wednesday through Monday, and he had the complete list 
of names. To be absolutely sure that he was right, we dug 
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up witnesses who also got them from people and we cer¬ 
tainly didn’t want to discharge anybody unjustly or who 
had not participated in this. 

Q. Did you think to call these men and ask them if thev 
had distributed the leaflet? A. No, that was not necessary, 
since we knew who had distributed the leaflet. 

Mr. McCormick: I move to strike the answer. 

Trial Examiner Martin: The answer may stand. 

Q. But you didn’t call any of them into your office and 
ask them, “Did you distribute this leaflet?” A. No. Thev 
weren’t inclined to have many discussions with me right 
at that time. We just would speak on the street, that is 
about all. 

Q. Did Mr. Walker see all of these men whom you dis¬ 
charged? A. No, he did not. I think there were two of 
them that he personally did not see, but others in our 
organization were also checking, at Mr. Walker’s 
557 request. 

Q. Do you recall who it was saw these other two? 
A. Oh, there are any number of people; Mr. Minor saw 
some of them; I saw two, as I have stated this morning. 
Some of the other witnesses that we will have in will testify 
when and where they saw them and some of the other 
people at the radio station. 

Mr. Blakeney: As I understand, you admitted they all 
gave them out but two or three. 

Q. You have testified here that Mr. Walker called you 
on the 24th? A. Wednesdav. It was on a Wednesday. I 

* mt 

think it was—you can check that. I am under the impres¬ 
sion it was the 24th of August. 

Mr. McCormick: Could I look at your calendar please? 

Trial Examiner Martin: Yes. 

Mr. McCormick: Wednesday is the 24th of August. 

Q. You know that Mr. Walker told you about this leaflet’s 
distribution in that telephone conversation? A. Yes, sir, 
he read it to me. 

Q. Did he say where he got it ? A. I believe Mr. Coving- 
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ton, one of our people at the station or somebody was 
handed the leaflet on the street. 

Q. It has been testified here that these leaflets were not 
distributed until the 26th. Are you sure that you knew 
about them on the 24th? A. Yes, sir. 

558 Q. And you took a week to make up your mind to 
fire the people? A. No. 

Mr. Blakeney: I object. He didn’t say that. 

Q. When did you make up your mind to fire them? 

Trial Examiner Martin: Overruled. 

The Witness: On Monday afternoon, after I got home. 

Q. You got home on the 29th, is that correct? A. I be¬ 
lieve that’s right. 

Q. What is a multiscope? A. Well, it is—not being an 
expert, I am sure my explanation won’t be satisfactory, but 
a multiscope is a box and it has got some five or six lenses 
on the front. It has got some lights on it. It has got some 
gadgets on the back that control shutters. You point this 
thing at a television tube and it shows pictures, still pic¬ 
tures, news, anything you want to put in it. It will show— 
it could possibly even show film, but we have never used 
any film on ours. 

Q. But it does show pictures, does it? A. Yes. 

Q. You have testified that you have put stuff on the air 
fifteen minutes after it happened, correct? A. Oh, we run 
news within fifteen minutes after it happens, yes. 

559 Q. How long does it take to prepare one of these 
newscasts that you are talking about? A. Well, for 

regular newscasts where there is no particular importance 
to the time element, it will take anywhere—for a fifteen 
minute newscast it will take anywhere from half an hour 
to two hours to prepare it. For important news, emergency 
things of that kind, we can have it on the air in a matter 
of fifteen, twenty seconds. 

Q. Do you mind telling the Examiner why you put this 
ad in Broadcast for technicians? A. I put it in there 
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because I was scared to death that we were going* to wake 
up some morning without any operators. 
#####*#### 

564 Q. Did you ever have any thoughts in your mind 
as to why those men were out there? A. Oh, of 

course, I knew that we were in disagreement on that clause. 
That is why they started picketing. 

565 Q. That is why they handed this leaflet out? A. 
That is not picketing. I didn’t object to them picket¬ 
ing. They handed that out all over town, mailed it to 
people, handed it out in restaurants, had children pass it 
out for them. 

*#*###**** 

Q. They handed it out to bring pressure on you to make 
you arbitrate? A. They handed it out to break our busi¬ 
ness and knock 100 other people out of work. That is what 
they did. We have more than ten people in our employ. 
#***#**♦-#* 

571 Trial Examiner Martin: The hearing will be in 
order. The parties have some stipulations to enter 

into the record. You may proceed, gentlemen. 

Mr. Blakeney: 

# # # # # O # # # ♦ 

572 Now, therefore, it is hereby agreed and stipulated 
as follows: 

That the leaflet headed, ‘‘Is Charlotte a Second-Class 
City” heretofore accepted in evidence as General Counsel’s 
Exhibit No. 10-D, was distributed by such of the persons 
as it may otherwise be shown in this case did so, on August 
24, 25, 26, 27, 29, 30, 31 and the first and second of Sep¬ 
tember, 1949: 

And, secondly, that the individuals who were discharged 
by the company did agree among themselves and did make 
plans at or about said period of time that they intended 
to and were going to exert more pressure upon the respond¬ 
ent company of the same type and sort and substantially 
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in the same maimer as General Counsel’s Exhibit 10-D. 
Trial Examiner Martin: Are the stipulations acceptable? 
Mr. Blakenev: Yes, sir. 

Mr. McCormick: Yes, under the following conditions: 
i am entering into this stipulation for the purposes of 
accelerating the proceedings. I do not thereby admit that 
these stipulations are what actually in fact happened, but 
only that I will agree that the case may be tried upon these 
facts and that under no circumstances do I admit 

573 that my witnesses have testified to what is untrue. 

Counsel for the respondent further agrees and 
stipulates in return that this stipulation of fact will not be 
used as evidence attacking the credibilitv of these witnesses 
who have testified to contrary facts to this. 

Mr. Blakenev: I agree to the stipulation as a stipulation 
of fact. I further agree that I do not desire the stipulation 
or intend to use the stipulation for the purpose of attacking 
the credibilitv of anv of the General Counsel’s witnesses. 

574 CHARLES H. CRUTCHFIELD 

recalled as a witness by and on behalf of the Re- 

* 

spondent, having been previously sworn, was examined and 
testifed as follows: 

Further Cross Examination 
Q. (By Mr. McCormick) 

• •••••*• * * 

575 Q. Will you tell the Examiner why you did not 
have a personal conference with these ten men before 

you discharged them? 

• ••••••••• 

576 The Witness: Well, I simply felt that my conver¬ 
sation with the man whom I understood w*as the 

executive head of this union w*as sufficient. I expressed my 
indignation to him regarding the handbill. 

Q. When did you express it to him? A. The day I was 
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in his office in Washington, just then, which was Friday, 
August 26, I believe was the date. 

****#*##*# 

577 Q. You had no objection to these leaflets up to 
this time, had you? 

****#=*##«►# 

The Witness: I thought the leaflets up to that time were 
done without a lot of consideration. I thought the 'wording 
in many instances was untrue, but as I understood it, that 
was protected union activity, and I made no objection to 
any of the union boys or any of the boys on the picket line. 

Q. You knew all of those men on the picket line were 
union members, didn't you? A. I had to assume that. 
There was some on the line whom I didn’t know on oc¬ 
casions. 

Mr. Blakeney: Didn’t know what? 

The Witness: 1 didn’t know who they were. 

Q. But all of your employees who were on the line, 

578 all whom you fired you knew were members of the 
union, did you not ? A. I was reasonably sure that 

they were. I had no way of being certain. 

Q. Now will you tell the Examiner just exactly who told 
you that Mr. Stroupe distributed this leaflet? A. Mr. 
Stroupe ? 

Q. Yes. A. I saw Mr. Stroupe distribute the leaflet. 

Q. You personally saw him? A. Yes, sir. 

• ******##• 

Q. Is Mr. Walker still in your employ? A. Yes, sir. 

Q. Did Mr. Walker tell you of all of these employees 
whom you fired? A. Yes, sir. 

Q. I thought you said yesterday he told you of all but 
two? A. Well, I am at a disadvantage in this hearing and 
it may be necessary for me to change a few state- 

579 ments that I have made. In fact, yesterday I re¬ 
tracted a couple remarks I made, the reason for 

that being that I have been out of the office for four weeks 
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and it was not until Sunday that 1 was able and in a posi¬ 
tion to consult counsel regarding this case which came up 
on Monday, and review all the facts which 1, of course, had 
forgotten in the interim while 1 was ill. 
***###**»* 

Q. Did you ever call a man into your office and say, 
“Joe, 1 am sorry, but we have got— A. (interrupting) I 
can remember one occasion that we had an employee who 
was a very nice person, had been with us a couple of years, 
but our business was expanding and he simply was 

580 not, by his own admission, expanding as fast as the 
business was. 

His particular position required that he be able to func¬ 
tion as fast as the business was moving ahead. 1 called 
him in. We discussed at length the situation. 1 told him 
we would have to let him go. He wanted to know when. I 
told him that would depend upon when he procured another 
job, other employment. 

1 proceeded to help him procure that employment. As 
fast as he was hired by the other company, his discharge 
became effective. 

Q. How long did you say he worked for you ? A. About 
two years. 

*»**%>*##*i * # 

581 Redirect Examination 

Q. (By Mr. Blakeney) Mr. Crutchfield, to be as 
specific as possible in regard to this matter of discharging 
these men, will you state or can you state when you arrived 
at your decision to discharge them ? A. I believe I 

582 stated that yesterday as well as I recall it was some¬ 
time before noon on Monday, prior to their discharge 

on Saturday. 

Q. All right now what were the circumstances or the facts 
upon which you arrived at that decision? A. Well, after 
T returned to the office on Monday morning, about eight- 
thirty or nine o’clock, I saw for the first time a copy of 
the handbill. There had been accumulated for me telephone 
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comments, as well as memoranda relating to the reaction 
from the public, as well as distributors, television set deal¬ 
ers, reaction in connection with the second-rate city hand¬ 
bill. I studied this very carefully. 

Q. Did you go into it with Mr. Walker? A. Yes, sir, I 
did. 

Q. Go ahead. A. I received telephone calls from several 
of the larger distributors in town telling me what effect or 
how damaging this handbill would be to their business, 
which later proved to be true, their business and ours. 

I went through all the ramifications in connection with 
the handbill that 1 could. I learned of its wide distribution 
not only in Charlotte, but in other areas. 1 learned that it 
had been given out on the public square. I learned that 
some of the people who were giving the handbill out on the 
square were acting as if they were news boys, saying, “Read 
all about television” and handing these to people 
583 on and off the buses. 1 learned that prior to the time 
the decision was made that several, two or three of 
these ten men had commented to other employees of ours 
that this was only the beginning, that they were going to 
exert more and greater pressure of this sort. 

I realized that this handbill, “Is Charlotte a Second- 
Rate City” was something entirely new, having nothing to 
do with the controversy. There was nothing on the handbill 
indicating that there was a controversy or indicating that 
the handbill was distributed by these ten men, that it was a 
union handbill. I learned that many of the ten men gave 
it out without commenting as Mr. Hicks testified and with¬ 
out banners announcing a dispute, and I decided, I guess 
it was about on noon on that Mondav, that since thev had 
turned from telling the public how unfair we were to them 
as employees and started telling the public how inferior 
and unfair we were to the public, that we could not afford 
to tolerate this sort of espionage on the part of our own 
employees, which I am firmly convinced that is what it was. 

*****#♦##* 
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586 Recross Examination 

Q. (By Mr. McCormick) You discharged these 
men on September 3? A. Yes, sir. 

Q. And you say you made your decision to discharge 
them on August 29, that being Monday? A. Well, if that 
is Monday, that’s correct. 

Q. You look and tell me if that is correct. A. I 

587 will take your word for it. 

Q. You tell me you discharged them on the 29th 
or made the decision to discharge them on the 29th? A. 
That’s correct. 

Redirect Examination 

Q. (By Mr. Blakeney) And after the 29th why was it 
that they were not actually discharged until September 3? 
A. Well, I had been away. I had been in New York for 
a week and I had been down to have my confidential, olY 
the record talk with Mr. Wimberly in Washington, and 
having been away, I had many things to do to clear my 
desk. 

I had to talk with my associates, Mr. Walker and others 
around the station. I wanted to be definitely sure that my 
decision was correct. I am certainly not infallible. T wanted 
their opinion. I wanted to go over the matter in detail 
with the president of our company. As stated yesterday, 
he was in California that week. It took me, as a matter of 
fact, two days to talk with him on the phone. I can’t explain 
why, but we couldn’t reach him for two days. I did get to 
talk to him for about five minutes and told him about the 
handbill, read it to him, and I told him of my decision, and 
also read him the letter to the Commission, asking the Com¬ 
mission to revoke our license, told him that had something 
to do with it, to prove that our decision was right, 
5SS and then he said he wanted to think it over a little 
bit too, so then he came back on the train, stopped 
in Chicago for a day, and it was not until three o’clock 
Saturday afternoon that I could contact Mr. Bryan again. 
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And immediately when 1 made that decision we started 
work on the processing of the letters to the individuals, 
explaining to them why they were discharged. We drew up 
severance paychecks for them, which was rather compli¬ 
cated, giving them all two weeks, I believe it was, pay, plus 
vacation pay that was due many of them. There was a cer¬ 
tain routine that it was necessary for us to go through. 

#*#•#*♦### 

589 Q. (By Trial Examiner Martin) With reference 
to the discharge clause that was in dispute, I show 

you Respondent’s Exhibit 6, pages 13 and 14, and ask you 
if that is the company’s last proposal with reference to 
that disputed subject matter or is there something else 
there that covers it as well? A. As I stated before, I have 
been out for so long and this was back many months 

590 ago, I wonder if you could get an answer from our 
counsel on that? They are probably more familiar 

with it at this point than I. I assume it is. 

Trial Examiner Martin: Perhaps it can be stipulated. 
#*#*##*##* 

Trial Examiner Martin: Perhaps it could be stipulated 
on the union’s last proposal on this subject also. 

• *#****•*• 

592 Mr. Blakeney: No, essentially the disagreement on 
the matter of arbitration of discharges, as it finally 
existed, was over the extent and scope of the power of an 
arbitrator in such case. 

Trial Examiner Martin: And the union’s position I 
gather was that the arbitrator’s decision should be final as 
to -whether or not the man should be discharged; whereas 
the company’s position is reflected in this clause that I just 
showed the witness. 

Mr. McCormick: May I look at that clause ? 

Trial Examiner Martin: Yes. It seems to be that the 
company felt that the arbitrator should have the power 
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merely to determine whether or not the facts existed for 
which the person was discharged. 

Mr. Blakeney: Yes, sir. 

Trial Examiner Martin: And if the facts did exist, the 
arbitrator had no authority to alter the company’s decision 
in the matter. 

593 Mr. Blakeney: That’s right, if the arbitrator found 
the facts to be other than what the company con¬ 
tended that he could direct reinstatement of the man with 
back pay and the company must abide by it. 

If, however, the arbitrator found the facts to be as the 
company contended, then he should not have the authority 
to substitute his judgment for that of the company’s as to 
whether such facts constituted sufficient grounds for dis¬ 
charging a man. 

***#####«• 

The Witness: The discharge clause as we proposed is 
more nearly the type thing we are operating under with 
the other two unions that we have. As a matter of fact, 
thev have no discharge clauses in their contracts at 

594 all, but we felt that would more or less equalize it. 

Mr. McCormick: Did I understand you to say that 
those were what you had with other unions? 

The Witness: Yes, sir, both American of Federation 
unions. 

#**•*•**#*** 

598 Q. (Trial Examiner Martin) Now with reference 
to the discharge letters, Mr. Crutchfield, I show you 
one, I hand you General Counsel’s Exhibit 2-B which is the 
discharge letter to Air. Stroupe. I believe in this respect, 
at least, the same language is used in all of them. 

I will ask vou to read the whole letter to vourself. A. I 

V * 

think I am familiar with its contents. 

Q. What I want to know is, the letter refers to a number 
of things. It refers in the first paragraph to the men having 
begun to denounce the company publicly as unfair. Then 
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the letter refers to placards and literature attacking us, and 
then the third paragraph refers to propaganda and the 
fourth paragraph refers to the men being busy trying to 
turn customers and the public against us in every possible 
way, and so forth. A. I don’t believe that mentions cus¬ 
tomers, sir. It refers to the public. 

599 Q. Well, the letter speaks for itself. A. Yes. 

Q. My question is whether or not this record thus 
far now reflects, so far as you know, the deeds and actions 
of these men that gave rise to these letters or whether there 
were some other things as well, other than what is now 
reflected in the record? 

601 Q. Any other actions that are not thus far dis¬ 
closed in the record to which your letter was refer¬ 
ring? A. The unfair to organized labor I mentioned came 
out after the discharge. I think I misunderstood your ques¬ 
tion. No, their discharge as stated here was based solely 
on the second rate city handbill and its effect on us and 
our clients and non-clients who were in the television busi¬ 
ness. 

Q. Did you take any steps to inform the public that your 
television operations were not second rate, except by the 
discharge of the men, if that could be—I will rephrase that 
question, withdraw it. 

Did you take any steps, did you put any newspaper ads 
in or make any broadcasts or do anything else to inform 
the public that your television operations were not second- 
rate? A. Well certainly we had never considered 

602 them second-rate. We didn’t think it necessary to 
tell the public. That is more or less up to the public 

to decide what they thought of our operation, I think. 

Q. My question, I will state the question in another way. 
Did you do anything to counteract the effect of General 
Counsel’s Exhibit 10-D in the nature of a handbill or news¬ 
paper ad or statements over the air? A. No ads on it. As 
a matter of fact, we—I am positive we made no statements 
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over the air relative to this controversy, our side or the 
union’s side. We did send out I believe as I testified yester¬ 
day, several thousand of these little blue folders calling 
attention to the new network schedule that was to begin in 
the fall, but we didn’t consider our operations second-rate 
at all. Ours was as good as anv stations and still is. 

Q. With reference to Respondent’s Exhibit 2 which I 
hand you, I believe you testified that you received it the 
Monday you returned to your office after your trip to New 
York and Washington? A. That’s correct. 

Q. Do you know when the company received it? A. No, 
1 do not. It was on my desk Monday with many other 
letters, much other correspondence. Mr. Minor had sent it 
to my office, but as I recall, it was sometime Monday 
603 afternoon when I got to this letter. 

*«•*#«*##* 

609 Redirect Examination 

Q. (By Mr. Blakeney) 

*« «««**##• 

613 Q. All the programs that the leaflet deals with, 
General Counsel’s No. 7, are they network programs 

or are they WBT originated programs? A. The only WBT 
originated program on the whole list is the news program, 
6:45 to 7:00, and only eight minutes of that 15 minute pro¬ 
gram is locally originated. But the rest of it is network, 
the same network shows that were available at that time in 
New York and the other cities. 

In other words, we had no control over the type pro¬ 
graming the networks put on during the summer months 
or the winter months either, for that matter. 

Q. But did WBT have other programs or did it do any 
other broadcasting over TV in addition to the network pro¬ 
grams dealt with in that schedule? A. Well, the 

614 only other is the one I mentioned yesterday, the 
multiscope programing of news in the afternoon, 

that plus the Dick Pitt show on Saturday night. 
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Q. Did you not mention or did you mention a program 
dealing with tape or dealing with news during the day? 
A. Oh yes, that is the multiscope I just mentioned. 

Q. Did you not also mention another newscast put on by 
the company or did you? A. Well, I said eight minutes of 
the fifteen minute night-time show is a local newscast put 
on by the company. The first fifteen minutes is purchased 
from a syndicate company like the Newsreel in theatres 
and the last fifteen minutes or the last eight minutes is 
locally produced. 

**#•••••*• 

616 LARRY WALKER 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

Trial Examiner Martin: Please give your name and ad¬ 
dress to the reporter. 

The Witness: Larry Walker, 821 Mount Vernon Avenue, 
Charlotte. 

Q. (By Mr. Blakeney) Your name is Larry Walker? A. 
Yes, sir. 

Q. Are you connected with WBT, Mr. Walker? A. Yes, 
sir. 

Q. What is your position there? A. Secretary-treasurer 
and Assistant Manager. 

Q. Was that true in the summer of 1949? A. It was. 

Q. Do you recall the approximate period of time in which 
these leaflets which have been identified, and wdiich has 
been put in evidence as General Counsel’s Exhibit 10-D and 
is headed at the top, “Is Charlotte a Second-Class City”, 
do you recall seeing any of those leaflets being 

617 handed out by any persons? A. Yes, sir. 

Q. I wish you would name for the Trial Examiner 
and the record the names of the persons whom you saw 
handing that leaflet out? A. I saw Mr. Stroupe; Mr. 
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Hilker; Mr. Hill: Mr. Hicks; Mr. Richardson; Mr. Flowers: 
Mr. Patterson; Mr. Sullivan and Mr. Perkins. If that is 
ten, I saw the ten men. I may have forgotten one of the 
names, I don't know, I didn’t check myself. 

Q. Yes, that would be ten. 

Mr. McCormick: You left Mr. Hingle out. 

The Witness: Mr. Hingle I did see. 

Q. Now vou sav vou saw or do vou sav whether or not 
you saw each of these men handing out this particular 
leaflet? A. Yes, sir, I did. 

######♦#•• 

Cross Examination 

Q. (By Mr. McCormick) Mr. Walker, you were in town 
all during this period, is that true? A. Yes, sir. 

Q. You did not make any trips as Mr. Crutchfield 
61S at this time? A. No, I was right here. 

Q. I wish you would tell the Trial Examiner when 
vou saw Mr. Flowers distributing the leaflet? A. Mr. 
Flowers was there the latter part of the week. I’m sorry 
I can’t tell you the date. As a matter of fact, Mr. Crutch¬ 
field was in New York and Washington during that time 
and I was using Mr. Crutchfield’s office and I kept tract of 
the men who gave out this particular leaflet, because I had 
talked to Mr. Crutchfield about it on the day it started, 
and I cannot tell you which day. I do know that Mr. Stroupe 
was on the picket line on Monday, but the other men, I do 
not know which days, except that they came and went 
periodically during the period from Wednesday morning, 
which was the first time I knew of it. 

Mr. Blakeney: What Wednesday, please ? 

Mr. McCormick: Just a minute, I am asking the ques¬ 
tions. 

The Witness: Wednesday, August 24th, through the fol¬ 
lowing Mondav and thev were there Tuesdav morning, but 
they disappeared during the day on Tuesday. At what time, 
I do not know. 
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Q. You didn't see them distributed on Tuesday? A. 
Tuesday morning when I came to work, I can’t remember 
which men were out there, but I saw the pamphlets Tuesday 
morning, but I never saw them again. Tuesday afternoon 
they had gone back to one of the first pamphlets they 

619 had given out regarding the controversy between the 
company and the union. 

Q. Where is your ollice in the Wilder Building? A. My 
office at that time was down the hall, but Mr. Crutchfield 
was out of town and 1 was using his. Mine is opposite his 
on the Tryon Street side of the Wilder Building. 

Q. What floor? A. The sixth floor. 

Q. Now where were you when you saw these leaflets 
being handed out? A. In Mr. Crutchfield’s office, in the 
Wilder Soda Shop, in Western Union, and on the street. 

Q. Did you ever get handed one of these leaflets? A. 
1 could have many times. 1 just didn’t take one, because 
so many people had brought them to me that I knew them, 
which hurt, and I had no particular interest in having one 
of the men give me one. If I had, I would have taken it, 
but 1 was never actually given one, to my knowledge. 

Q. Now you stated you saw some of them being distrib¬ 
uted from Mr. Crutchfield’s office. Six floors up is pretty 
high, isn’t it ? A. It is not too high to get a very definite 
idea of exactly the fact that that is what is going on and 
I could verify that in any case in a matter of just the period 
of time it took me to go down to the first floor. 

Q. Did you ever go down to the first floor to verify 

620 what vou had seen ? A. Manv times. Manv times, to 
the Wilder Soda Shop, and the Western Union. 

Q. For the purpose of seeing— A. And to the street. 

Q. For the purpose of seeing who was distributing them? 
A. Not who, because that was easily distinguishable from 
the sixth floor. To make sure it was the second-rate hand¬ 
bill, which was incidentally the only one I saw during that 
period from Wednesday or rather through Monday. The 
street was littered with them. There were hundreds and 
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hundreds of them over the sidewalk and never did I see 
any but that particular one. 

Q. Are you sure that the people whom you saw distrib¬ 
uting these leaflets were distributing this particular leaf¬ 
let? A. Yes, sir. 

Q. Are you sure? You are sure that they weren’t dis¬ 
tributing some other leaflet? A. No. I made very positive 
of that fact, because that was the reason that I was check¬ 
ing the individuals, was purely to establish that thing. 

*»*##**#** 

622 Q. What is your procedure when you discharge 
people, Mr. Walker ? A. Well, if you are getting 

623 to the two people that you mentioned this morning, 
whom Mr. Crutchfield referred to me specifically— 

Q. Anybody. A. Miss Davis happened to be transcrip¬ 
tion librarian at the station. She was a young girl, no 
business training whatsoever, and I had talked to her on 
several occasions about the inadequacies of the job that she 
was doing and on the day that she was actually discharged 
there were four very serious errors made by her and I gave 
her two weeks severance pay and discharged her. 

Q. Did you call her in the office and ask her? A. Ask 
her about the errors? 

Q. About the errors, yes, sir. A. Well, they were per¬ 
fectly obvious to me before I even went to her about them. 
I had complete information on them from the air and the 
Program Department and the sponsors. 

Q. But you did go to her about them? A. I went to her 
at the time of the discharge, not before that, because I had 
all the information I wanted from them. 

Q. You told her to her face that you would have to let 
her go? A. That’s right, yes, sir. 

Q. How about this other one? A. Bill Davis. I dis¬ 
cussed that with him personally. Bill had been in 

624 and out of the employ of WBT for a matter of 
years. He played bass on one particular program 
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and several of the other boys doubled on base and it was the 
only instrument he played, the only contribution he made 
to the show at all, and I called Mr. Davis in on several 
occasions and we discussed it. He had a home and farm at 
High Point and at that time there were six programs a 
week. He was hiring a substitute for better than half of 
his programs so that he didn’t have to come from High 
Point back to Charlotte to do those shows. I told him ex¬ 
actly what the situation was, that I could replace him on 
the show to better advantage as far as the program was 
concerned, and he agreed it made complete sense and Mr. 
Davis was given four weeks notice and left the employ of 
the company. 

Redirect Examination 

Q. (By Mr. Blakeney) Mr. Walker, these leaflets that 
you say 10-D, “Is Charlotte a Second-Class City”, that you 
say you saw being distributed, did you see anything with 
respect to those leaflets being put in any public convey¬ 
ances ? A. I saw them put in the buses which stop right at 
that very corner at Third and Tryon. 

Q. Describe what were the circumstances, how that was 
done, who did it, and so forth? A. Well, the men who were 
carrying the—were giving away the leaflets at that 
625 particular time, every time a bus stopped, would 
give leaflets to the individuals sitting on that par¬ 
ticular side of the bus and put extra leaflets in the bus. 

Q. And do what? A. And put additional pamphlets or 
Leaflets in the bus. 

Q. Well, whereabouts in the bus? A. Just through the 
window. 

Q. You mean one or more or a batch? A. No, they put 
a batch of them, several of them, a dozen of them. I couldn’t 
say how many. 



626 Q. (By Mr. Blakeney) Do you recall whether or 
not you talked with Mr. Crutchfield about this leaflet 

distribution matter over the telephone while he was away? 
A. Yes, sir, I called Mr. Crutchfield on Wednesday morn¬ 
ing, August 24th, got him about ten-thirty or eleven o ’clock, 
because from the time people—about ten o’clock, by that 
time I had received several of the handbills, the second- 
class city handbills, I am talking about from employees of 
the company. I had been called by people in town; I had 
been notified in many ways of what was going on in the 
street and I was in charge during Mr. Crutchfield’s ab¬ 
sence, so my first natural inclination was to contact him as 
fast as I could. 

I mailed one of those airmail to Mr. Crutchfield, to the 
Ambassador Hotel, but he had left before it arrived. He 
had left for Washington and it came back to me the follow¬ 
ing Monday, to the return address. 

Q. All right, just a moment please. How long have you 
been connected with the radio business, Mr. Walker? 

627 A. Since 1930. 

Q. What have you had to do with the television 
operations of WBT? A. I had charge of WBTV of the 
television operation of WBTV. 

Q. I wish you would state whether or not there are any 
untruthful statements in this handbill, “Is Charlotte a 
Second-Class City”, General Counsel’s Exhibit 10-D? A. 
Yes, sir. 

Q. What is untruthful in it? A. A statement which says 
“Did you know that all programs presented over WBTV 
are on film and may be from one day to five years old”. 
Also the second sentence which says, “There are no local 
programs presented by WBTV”. 

Q. What about the question raised, or question put once 
or twice or more in the leaflet, to the effect as to whether 
or not the television operations of WBTV are second-class? 
Were they then or now second class? A. They were not at 
that time and they are not today, definitely not. 





Q. To what extent and wherein were they then on a par 
with television operations elsewhere? A. Well, I hap¬ 
pened to know because that was our first television experi¬ 
ence, of course, at WBTV, since the station went on the air 
July 15 and it was my business to check schedules or I made 
it my business rather to check schedules in other 

628 television areas and the film and kinescope, which is 
a recording of a live television program. 

Programs that we ran were identical with the ones being 
run in New’ York, Washington, Chicago, Los Angeles, ex¬ 
cept that in our case, we w’ere the only television station in 
this area, therefore, w’e v’ere not restricted to one network. 
We had the best that the four networks had to offer, where 
in the case of New York, the four network stations, each 
station obviously had to limit itself to the programs of that 
particular network; Columbia for CBS programs; NBC 
for NBC, and so forth, where w r e had four networks, an 
affiliated contract, and had programs from four of them 
currently. 

Q. Did that leaflet produce any reaction from the dealers 
and distributors v’ho v r ere connected with the sale of tele¬ 
vision sets in Charlotte or in this territory? A. It cer¬ 
tainly did. It started—as a matter of fact, as far as re¬ 
action is concerned, from the dealers and distributors 
Wednesday morning, because they called me Wednesday 
morning, as soon as they got wfind of wdiat was going on 
down the street, and we have every reason to believe, we 
have been told by those men over and over that this leaflet 
had a very detrimental effect on television itself in this area 
and on their sale of TV sets. 

Q. To what extent and wherein wras WBT interested in 
the sale of television sets by them? A. Well, televi- 

629 sion does not work today as AM or standard radio 
does, because standard radio counts heads or lis¬ 
teners, let’s say audience. In television today you count 
sets in the area and the number of sets w*e get in the area 
governs the price v T e may charge for WBTV time. 
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At that point in the operation we had started at a stand¬ 
ard rate, -which has been established in the industry as the 
lowest possible rate, and our hope, of course, was that we 
could get enough sets in the area, as fast as possible, so 
that we could increase that rate as soon as was practical 
and feasible, thereby bringing some little income into tele¬ 
vision to offset the terrific expenditure. 
«»•*****«>• 

Recross Examination 

Q. (By Mr. McCormick) May I have this please, sir? 
A. yes, sir. 

Q. You have testified as being the one who ran the tele¬ 
vision? A. That’s right. 

Q. What is your estimate of the time, percentage of time 
of Telecast where films are used? A. Our night time 
operation is all film and if you are including kinescope in 
your general use of the word, which is practical, of course, 
because thev are both film. 

Q. Yes, sir. A. At that time we were from 6:30 
630 until 9:30. Now we are 6:30 and 10:30 and some 
nights 11:00. 

Q. That is all film? A. All film with the exception of one 
newscast 7:45. The first seven minutes of that is film, in¬ 
terview of President Truman’s speech yesterday, Congress 
discussions on this or that sort of thing. The last eight 
minutes is assembled from pictures that are flown in here 
daily and local pictures which we take and copies written 
as an announcer does that on the air, of course, as the pic¬ 
tures that have to do with the particular story appear on 
the screen. 

Q. So that it would be truthful to say then that you 
broadcast three hours a night at the time these leaflets 
were handed out, out of which seven minutes was not 
filmed? A. That is not the whole operation, however. You 
asked me how much was filmed. We were on the air from 
twelve noon until 9:30. 

Trial Examiner Martin: With television ? 
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The Witness: Yes, sir, and intermittently from twelve 
noon until half past six. We had newscasts all during the 
afternoon, which were locally produced and presented. 

Q. Will you give me your estimate of the percentage of 
time of your Telecast was devoted to film ? I don’t care how 
long you broadcast or telecast, so long as I can find that out. 
A. I would say, and this is an estimate, of course, that we 
did approximately two to two and a half hours a day 

631 that we did of live programing; that we did three 
hours a day of film, and the remainder of that time 

was for test pattern and test tone, which was very neces¬ 
sary, because you can’t tune a television set—you can’t 
install one correctly unless you have a test pattern and test 
tone to tune to. Of course, we went back to that inter¬ 
mittently after every newscast or anything we did, we went 
back to test pattern so that the sets being installed could be 
tuned to the station. That is necessary. Does that answer 
your question, sir? 

Q. Then leaving out the test pattern, which is done for 
installation purposes, not as part of your— A. (Interpos¬ 
ing) Figuring on nine and a half hours a day, which we 
were on, we had three and a half hours of film, approx¬ 
imately two and a half hours of live programing and the 
rest of it, of course, was the other. 

Q. Just testing? A. That’s right. 

Q. Now these films were sometimes film prepared by 
movie companies for use in televising or telecasting, is that 
correct? A. Yes, very definitely. 

Q. And sometimes they were over a day old, isn’t that 
correct? A. Very often they were. 

Q. Do you have any cameras there for taking pic- 

632 tures or televising of local events such as a ball- 
game? A. No, sir. 

Q. So that isn’t a lie when it says you cannot receive local 
baseball games, that is the truth? A. Oh, no, we could not 
at that time. If we had the cable as some of the gentlemen 
have stated before us, we could have received baseball 





games for the National, most all of the baseball games, but 
the cabie isn’t available to us yet and won’t be for some 
months yet. 

Q. It is only an opinion of yours that you were running a 
first class program? A. I certainly am entitled to that 
opinon. I was comparing our operations to New York, Los 
Angeles, Chicago and the other big towns and the only 
difference in its operations actually is that I couldn’t put 
on the local baseball games or that sort of thing. 

The cable, of course, is out of our hands entirely. I have 
nothing to do with that. There are many more stations off 
the cable today than there are on. They are all having to 
get their programs on a delayed basis, exactly as WBT. 

Q. In telecasting you get two and a half hours of news¬ 
casts? A. I would estimate it was that many altogether. 
Newscasts ran twenty, twenty-five, thirty minutes apiece. 

Q. Some of which was on film as you explained? A. No, 
none of that. I am talking now—pardon me, sir. 
633 That is a little bit more clear to me obviously than it 
would be to you. I am speaking of the afternoon 
newscasts. In the night time schedule, there was one fifteen 
minute newscast was film, the last eight minutes was local. 
All the afternoon was not film. 

Trial Examiner Martin: Where do the newscasts come 
from? 

The Witness: They are flown in from New York. They 
are taken last night and yesterday and developed through 
the night, flown in every day. And we have on two occa¬ 
sions, maybe more, I am not sure, a standby in case of 
difficulties, bad weather and so forth. 

Trial Examiner Martin: Are you through? 

Mr. McCormick: Yes sir, I am through. 

Mr. Blakeney: You say all of the afternoon newscasts 
were not film. Do you mean none of the afternoon news¬ 
casts was filmed ? 

The Witness: That’s right. 

Mr. Blakeney: Was it locally produced? 


The Witness: Every bit of it; yes, sir. 

Mr. Blakeney: That’s all. 

Trial Examiner Martin: Let me ask you this question. 
It may have been included in the commerce stipulation, I 
am not sure. Could you say what percentage of your broad¬ 
cast time for both radio and television is used in broad¬ 
casting or rebroadcasting programs that originate 

634 outside of the State of North Carolina? 

Mr. Blakeney: Are you asking about radio too, 
Mr. Examiner. 

Trial Examiner Martin: Yes. 

Mr. Blakeney: That, I think, is in the stipulation on 
commerce. 

The Witness: That has been covered in the network, the 
percentage of the network which we carry. 

Trial Examiner Martin: That was in the stipulation? 

The Witness: It is logical to assume our network origi¬ 
nates out of the State because it all does with the exception 
of very few instances. We feed a network program once 
in a while, but that is not general. 

Mr. McCormick: The company has said only substan¬ 
tially less than 50% of their programs originate outside of 
the State of North Carolina, but they have given nothing 
other than that, except this, that substantially more than— 

Trial Examiner Martin: Originates in? 

Mr. McCormick: In excess of 80% of their income is de¬ 
rived from programs broadcast from Charlotte originating 
here. If you wish to get a more accurate figure, they gave 
$100,000.00 as their income, which, of course, is ridiculous, 
but I mean it is enough for us, in my opinion, enough for 
us to take jurisdiction. 

Trial Examiner Martin: Is the company challeng- 

635 ing jurisdiction, Mr. Blakeney? 

Mr. Blakeney: No, sir. 

Trial Examiner Martin: You will concede the Board has 
jurisdiction? 

Mr. Blakeney: Yes. 
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P. H. HAIGLER 

a witness called by and on bebalf of Respondent, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
Q. (By Mr. Blakeney) 

Q. You live here in Charlotte, Mr. Haigler? A. Yes, 
sir. 

636 Q. Where do you work? A. Local Linen Service. 

##•**#*#*•1 

Q. I will ask you to look at that leaflet there that is head¬ 
ed, “Is Charlotte a Second-Class City” and tell us whether 
you have ever seen a copy of that ? A. Yes, sir. 

Q. Where did you see it ? A. I was given two. 

Q. Where? A. In front of WBT, the Wilder Building. 
Q. Do you recall the day of the week? A. On Monday. 

Q. Do you know who gave it to you? A. Mr. Hicks gave 
me the first one and Mr. Stroupe gave me the second one. 
«#*#*#**#• 

637 Q. Now in connection with your work, what do 
you do? Where do you go in your work? A. All 

over town. 

Q. Delivering, picking up and delivering the linen laun¬ 
dry service work? A. Yes, sir. 

Q. Will you state whether or not you, in the course of 
that work, in your visiting the various firms and establish¬ 
ments over town, do you ever discuss or have you heard 
discussions of this leaflet second-class handbill? 

Mr. McCormick: Objection. 

Mr. Blakeney: The only purpose is to show the extent 
of knowledge, public knowledge of the leaflet. 

Mr. McCormick: I will stipulate that the public was 
aware of the leaflet. 

Mr. Blakenev: I also want to show not onlv that thev 
• * 0 
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were aware, but that it was a matter generally discussed 
and to which there was a public reaction. 

Mr. McCormick: X will stipulate that the matter 

638 was generally discussed by the public and that it had 
some reaction. I further object to this kind of state¬ 
ment because although it may have been discussed over the 
town, what is pertinent here, if at all, is what happened to 
the company. The fact that it was discussed downtown, in 
the barber shop, is of no value to this hearing. If anything 
is competent, the fact that the company received some kind 
of word of this or some communication from somebody 
might be pertinent, but whether it was discussed in some 
other business establishment, pool room or beer parlor is 
of no value here. I will stipulate it was discussed. 

********** 

639 Q. Could you give us some estimate as to the ex¬ 
tent and number of occasions on which you have 

heard it discussed? A. Well, at the time I received one of 
these and during the next two or three days, I mean every 
place, nearly every place that I go into, I would hear 
something, some comment on it. 

*##*#**•** 

640 KEITH S. BYERLY 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

** ******** 

Direct Examination 

Q. (By Mr. Blakeney) Mr. Byerly, are you connected 
with WBT? A. Yes, sir, I am general sales manager. 

Q. Were you working with WBT in the summer of ’49? 
A. Yes, sir. 

Q. Do you recall seeing any copy or copies of the leaflet 
that you see there on the desk in front of you, headed, “Is 
Charlotte a Second-Class City”? A. Yes, sir, I did. 
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Q. Do you recall where you saw them? A. In front of 
the "Wilder Building and later then, of course, in 

641 WBT offices. 

Q. Do you recall the circumstances under which 
you first saw* it ? A. I first saw it when I entered the studio 
one morning, 1 believe it was, in which it was handed to 
me by Mr. Richardson. 

Q. Did he say anything to you at the time he gave it to 
you? A. No, he did not. 

Q. Did you later have one handed to you by anybody 
else? A. No, that is the only one I received. 

Q. Did you ever see anyone else handing out this par¬ 
ticular leaflet? A. Yes, 1 saw Mr. Perkins. 

Q. Was that the same day or another day? A. If I 
remember correctlv, it was the second dav after the dav I 
received it. 

Q. Do you recall the days of the week on either occasion ? 
A. I do not. 

Q. As general sales manager for WBT, do you contact 
the people who advertise over and sponsor programs over 
WBT ? A. Yes, I do. 

*♦##*###** 

642 Q. Can you give us some idea as to the frequency 
or extent of their raising the subject or discussing 

the subject with you or the others that you know of ? A. 
Well, frequently business people would ask me about it. 

********** 

643 Mr. McCormick: I will stipulate that they con¬ 
tacted him and asked him about it, hundreds of them. 

Mr. Blakeney: It is so stipulated. That is all, Mr. Byerly. 

********** 

J. T. LAND 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

********** 
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Q. (By Mr. Blakency) Mr. Land, where do you work? 
A. Central Lumber Company. 

Q. Do you have any connection with WBT? A. No, sir. 
Q. You are appearing here under requirement of 
G44 subpoena? A. That’s right, sir. 

Q. Do you recall ever seeing before a copy of the 
leaflet that is on the desk there in front of you headed, “Is 
Charlotte a Second-Class City”? A. Yes, I do. 

Q. Where do you recall first seeing it ? A. First I saw it 
at Myrtle Beach, South Carolina. 

Q. Where did you next see it? A. In Charlotte, in front 
of the Wilder Building. 

Q. Do you recall the day of the week when you saw one 
in front of the Wilder Building? A. Yes, it was Monday. 

Q. State the circumstances under which you saw it there? 
A. It was handed to me in front of the Wilder Building, by 
whom, I can’t remember. 

Q. Did you see anybody else handing them out there at 
the time? A. Yes, sir, it seems like at the time there were 
several people handing them out. 

Q. Was anything said to you at the time it was handed 
out? A. No, sir, except a greeting. 

**«*•###•# 

645 Q. Do you recall ever discussing that handbill or 
its contents with anybody or hearing any discussion 

of it anywhere? A. Yes, I heard some discussion of the 
handbill. 

Q. Do you recall where? A. Well, in my office, in differ¬ 
ent offices around town that I visit. 

Q. Different offices around town that you visit? A. Yes, 
sir. I am in the lumber and mill work business, estimator 
and salesman. Of course, it was not discussed too much, 
not by me, because we are too busy. 

646 WALLACE J. JORGENSON 

a witness called by and on behalf of the Respondent, 
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being first duly sworn, was examined and testified as 
follows: 

♦ ##******• 

Q. (By Mr. Blakeney) Mr. Jorgenson, you work at 
WBT? A. Yes, sir. 

##**#•#*•* 

047 Q. Now you say you are a local sales manager? 
A. That’s right, sir. 

Q. Do you have personal contact with advertisers and 
customers of WBT? A. I do. 

648 Q. Well, in connection with that work, have you 
ever had occasion when those customers or adver¬ 
tisers have discussed with you or brought up to you this 
particular leaflet and the distribution of it? A. Yes, sir. 

Q. Will you give us some estimate as to the frequency 
and extent of those occasions? A. During the time when 
the leaflets were being passed out on the street, I would 
say the majority of the people actually made mention of it. 
*•#*#*#>*** 

Q. If I may, I will make it a little more specific. Did any 
of them discuss it or comment upon it with specific refer¬ 
ence to the television business and its effect, if any, upon 
television business? A. Yes, sir. 

Q. What did they say in that connection? A. One of my 
clients called me on the telephone. He had received 

649 a copy of the pamphlet in the mail. He is one of my 
best accounts. He was verv disturbed when he re- 

ceived it in the mail and said, “Isn’t there something you 
can do about it?” He said, “That will hurt the television 
business in Charlotte.” 

*•#«#•#•«• 


JOHN C. ERWIN 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

• •••*••••• 
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Direct Examination 

Q. (By Mr. Blakeney) Mr. Erwin, what business are you 
in? A. Wholesale distributors. 

Q. In that business do you distribute radio television 
sets? A. Yes, sir. We handle the Zenith line. 

650 Q. I will ask you to think back to the summer of 
1949, Mr. Erwin, and state approximately what w T as 

the pattern or line of your sales commencing with the month 
of July and on into the month of October? A. Well, sir, 
I do not have my July figures because I did not bring them, 
but the month of August I do have, and I might say that 
July probably was an abnormal month because I believe 
that is the time that WBT first came on the air and we 
probably had abnormal business, sampling dealers, and so 
forth. But taking our Television Department, and I am 
speaking only of that department, and taking our August 
sales figures, as 100%, our September figures were 31% of 
that figure. In other words, off approximately 69%. 

Q. And thereafter? A. Well, in October, I jotted down 
October and that came back ahead of August sales to 119% 
of the figures. In other words, 19% ahead of August. Our 
September, I mean August is the base month, I am com¬ 
paring it with. 

Q. Now the drop that you have referred to in the month 
of September, can you state whether or to what extent from 
your experience in this line of work, whether or not and to 
what extent that was a normal seasonal drop? A. I would 
say it was an abnormal condition, sir, because our previous 
experience has been that in the fall of the year, after 

651 vacations are over and people come back indoors, so 
to speak, that our radio time, which has been our past 

experience, but they follow very close the television and 
radio sales would, so far as seasonal curves are concerned, 
that our business has always picked up or increased begin¬ 
ning with the month of September and going on with grad¬ 
ual increases into the fall and on up to the peak, at 
Christmas time. 
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Q. Mr. Jijrwin, do you have any stock or financial interest 
in WBT in any way ? A. Xo, sir. 

Q. You are appearing here under requirement of a sub¬ 
poena? A. Yes, sir. 

*****■»*•■»-• 
THOMAS X. GLASGOW 

a witness called by and on behalf of the Respondent, being- 
first duly sworn, was examined and testified as follows: 

«►##*###*•■* 

Q. (By Mr. Blakeney) Mr. Glasgow, you live here in 
Charlotte? A. Yes, sir. 

652 Q. What business are you in, sir ? A. I am in the 
wholesale distributing business. 

Q. Were you in that business in the summer of ’49? A. 
Yes, sir. 

Q. 1 will ask you to look there on the desk in front of you 
at a little leaflet or handbill which is headed, “Is Charlotte 
a Second-Class City” and ask you if in late August or 
thereabouts of 1949 you ever saw one of those? A. Yes, 
sir, I have seen them. I saw them—I was handed one on 
the street, as I recall, and I also got one in the mail. 

Q. In your line of work do you have contact and discuss 
business, along the distributor line, with other people who 
were to sell and distribute radio and television sets? A. 
Yes. 

Q. Will you state whether or not there was any discus¬ 
sion among such people at or about the time that you had 
or saw that handbill, whether or not there was any discus¬ 
sion among the people in that line of work of that handbill ? 
A. Yes, sir, there definitely was. In fact, it was a matter 
of discussion when anyone was discussing television, which 
was quite on the lips of the people here during that time, 
when it was coming in, and it was discussed quite a bit: 
yes, sir. 

*•*#-*#***# 
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653 Mr. Blakeney: The question I wish to ask is to 
what extent, if any, did people who were connected 

with television express concern or disturbance as to the 
effect that this leaflet was having or was going to have on 
television business. 

Trial Examiner Martin: Well, he may answer. 

The Witness: I recall my own attitude and expressions, 
that this disturbance between the station and its employees 
was, I thought, one of the major reasons, one of the major 
reasons for the disappointing of all of us who were in the 
television business in the amount of business we had 

654 or the way that sales curve went forward on it. X 
have only general recollections. I had no idea I 

would be sitting here. I made no memoranda of recollec¬ 
tions of other people’s comments. I made those comments 
myself and I make them now as a sincere belief, sir. 

Q. Do you recall your own comments and expressions 
with television people in regard to that leaflet there? A. 
Well, we felt it a very distressing leaflet to be gotten out. 

**#######* 

Trial Examiner Martin: Did you so state to people? 
The Witness: Oh, yes, because it was a vital part with 
us, vital department. 

**#*«*#*#• 

Mr. Blakeney: It was a vital what? 

The Witness: It was a vital department with us. 

655 Every distributor had substantial investment at that 
time. We knew the normal national cycle or curve 

of sales and this departed from it very adversely and it 
seemed to be tied in with this disturbance at the station. 

**#*#*#### 

Cross Examination 

Q. (By Mr. McCormick) Did you say you are in the 
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wholesale distribution of television equipment? A. Tele¬ 
vision receiving sets; yes, sir. 

• ***«**•••• 

Q. There was a drop in September? A. Yes. Now I 
don’t know anything about radio—I mean television, ex¬ 
cepting that in all appearances, it follows the radio 

656 cvcle. The radio cycle, it is a home inside enter- 
tainment and beginning with September, when people 

come back from their vacations, and so forth, radio goes 
up month by month by month. Radio is at the bottom in 
September. It has just been picking up. 

Q. Radio did? A. I mean television hit the bottom in 
September, when it should have been picking up. Radio 
done remarkably well. 

Q. The television curve did not follow the radio curve? 
A. No, sir. That is the recollection I have which I will be 
glad to substantiate. 

Q. That is good enough for me. A. From the figures, 
if I can. 

Q. That is good enough for me, sir. Tell me just this. 
Did you have all the equipment available for sale had any¬ 
body wanted it at that time? A. Oh, yes, sir. We had 
$1,500, $2,000 worth of equipment. We employed an ex¬ 
change service man. We bought samples of stock running 
into thousands of dollars, all that Motorola made, to be 
able to enter into that choice market, if the curve followed 
the normal curve in television, open stock. 

Q. There was no reason for this drop because of your 
failure to supply the demands? A. No, sir. As a matter 
of fact, before I got through, I relieved myself of a very 
substantial amount of business—of sets by shipping 

657 it to other centers where thev had active business. 
It was a distressing experience, I assure you, sir. 

Trial Examiner Martin: Mr. Glasgow, did you make any 
contact with any officers of Jefferson Standard Broadcast- 
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ing Company to express your concern over the matter? 
The Witness: Yes, sir. 

Trial Examiner Martin: Whom did you contact? 

The Witness: A factory special man who more or less 
was a trouble shooter in territories where something was 
not developing as it should, Mr. Chuck Swmnson of the 
Motorola Company. We handle Motorola. Mr. Erwin han¬ 
dles Zenith. He and I made an appointment with Mr. 
Crutchfield to inquire as to just what the station could do 
to enable a breaking of this abnormal and unusual curve 
in the market. We discussed the matter with him and dis¬ 
cussed the strike at that time as an integral part of it. 
• ##*###**# 

659 Mr. McCormick: Just one more. Mr. Glasgow, Mr. 
Erwin has testified and you have too, sir, that there 

was a drop in sales in Charlotte. Do you know whether 
that experience "was true nationally? Wasn’t there a reduc¬ 
tion in price of television sets at this time in order to 
encourage sales? A. I believe you have asked me 

660 two questions there. I will try and answer them both. 
There was a substantial reduction in the price of our 

sets. I do not know of others, I imagine there was also, in 
just about this time. 

As a matter of fact, ours I think was on August 8 or 
10th, at the convention we attended in Chicago at that time, 
and the reduction in price was very very substantial and 
we expected by virtue of that price decline a very sub¬ 
stantial upswung in sales. 

For instance, a set that was selling for $189.00 became 
$119.00, which is an unheard of reduction on a piece of 
equipment like that. There was that reduction and w T e 
expected the upswung from it. We did not get it, as I have 
testified. We got a downswing from it. 

Now as to the condition in other markets, I presume you 
mean at that time ? 

Q. Yes, sir. A. Other markets w T ere on a substantial 
boom. We received long distance calls from Richmond, 
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Atlanta, Philadelphia, Washington and I think Memphis, 
asking if we could let them have sets and in view of the 
tremendous flop that we had here at that period, we got 
out from under our substantial inventory that way, that 
we probably would have had other and more unfortunate 
reduction on if we hadn't. 1 remember that very acutely sir. 

$ *#*>*## # * • 

Ml KENNETH TREDWELL, JR. 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

#**#*###* 
Direct Examination 

Q. (By Mr. Blakeney) Your name is Kenneth Tredwell? 
A. Yes, sir. 

Q. You work for WBT ? A. Yes, sir. 

Q. Did you work there in the summer of 1949? A. Yes, 
sir. 

Q. What was your job? A. Program manager of the 
AM operation that is. 

Q. I will ask you to look at a leaflet on the desk there in 
front of you, headed, “Is Charlotte a Second-Class City” 
and inquire of you as to whether you ever saw a copy of 
that before? A. Y'es, sir. 

Q. Where? A. It was handed to me in front of 
M2 the Wilder Building. 

#*#****♦## 

Q. Do you recall who gave those four copies to you? A. 
Yes, sir. 

Q. Who? A. Mr. Hill; Mr. Hilker; Mr. Richardson; Mr. 
Perkins. 

Q. Now at the time that these gentlemen gave you these 
handbills, did anyone of them say anything to you? A. 
Yes, sir, Mr. Perkins. 

Q. What did he say to you? A. This may not be ver- 
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batim, but this is the essence of it. “In fact, if you think 
this is tough, wait until you see what we have coining up”. 

**##**•••• 

m C. A. RUSSELL 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

********** 

Direct Examination 

Q. (By Mr. Blakeney) You are Mr. C. A. Russell? A. 
That’s right; yes, sir. 

0(53 Q. You live here in Charlotte, Mr. Russell? A. 
Yes, sir. 

Q. What do you do ? A. Arcade Barber Shop. I barber. 
Q. I will ask you to look there on the desk in front of vou 
at a little leaflet headed, “Is Charlotte a Second-Class City” 
and ask you whether you ever recall seeing one of those 
before? A. Yes, sir. 

Q. Where ? A. In my shop. 

Q. Do you recall who gave it to you or how it came to be 
there? A. Mr. Hicks brought it in. 

Q. Do you know Mr. Hicks? A. Yes, sir. 

Q. Either at that time or at any time thereabouts, do 
you recall Mr. Hicks saving anvthing to vou or making anv 
statement to you in regard to W^BT and what, if anything, 
the men who were picketing at W~BT were going to do or 
intended to do to WBT? 

#«###■»#•*# 

A. Well, I was cutting his hair and he said that Mr. 
Crutchfield was in Washington to try to settle this thing 
up there, but they had told him to come back to the 
Wilder Building and settle it on the fifth floor and 
then he said before we are through, we will break 

WBT. 


********** 
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J. R. COVINGTON 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

#*•*#***«•* 

667 Direct Examination 

Q. (By Mr. Blakeney) Mr. Covington, you work 
at WBT? A. Yes, sir. 

Q. What is your job there? A. I am promotion manager 
of the station. 

Q. Did you work there in the summer of 1949? A. Yes, 
sir. 

Q. Look at the little leaflet that is on the desk there in 
front of you, it is headed, “Is Charlotte a Second-Class 
City” and state whether or not you ever saw a copy of that 
before ? A. Yes, sir, I have seen it before. 

Q. Where? A. I had one handed to me as I was enter¬ 
ing the Wilder Building. 

Q. Who handed it to you? A. Mr. Perkins. 

Q. Did Mr. Perkins say anything to you at the time he 
gave it to you? A. Y^es, sir, he said in effect, “Here, show 
this to ‘Crutch’ and tell him that there are four or five 
more coming stronger than this”. 

*•#••#*### 

66S S. L. HOLLAND 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
low’s : 

«•••••#••• 

Direct Examination 

Q. (By Mr. Blakeney) Mr. Holland, what business 
669 are you in? A. Wholesale distributing. 

Q. Have you got any financial interest in Jefferson 
Standard Broadcasting Company or WBT? A. No, sir. 
Q. Are you here pursuant to subpoena? A. Yes, sir. 
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Q. In your business in the summer of 1949 were you sell¬ 
ing any television sets’ A. Yes, sir. 

Q. What make or brand did you sell? A. Crosley. 

Q. I wish you would state to the Examiner and for the 
record approximately what the pattern of your sales or line 
of your sales was in August and September and there¬ 
abouts. A. Well, our sales in August were considered sat¬ 
isfactory. 

Q. All right. A. In September our sales were off con¬ 
siderably. Now I don’t have the figures, I can’t give you 
the exact figures, but we were very concerned about our 
sales in September and at least early October. 

Q. Can you say whether or not your concern reached 
such proportion that you said or did anything or said any¬ 
thing to anybody about it? Did you get in touch with the 
Broadcasting Company in any way? A. Yes, sir. 

670 Q. With whom, do you recall? A. Our General 
Sales Manager from our factory made a trip down 

here and at his suggestion we went to see the station. 

Q. Which station? A. WBT. We wanted to see Mr. 
Crutchfield, but as 1 recall it, he was out of town. I am 
pretty sure we talked to Mr. Jorgenson, Mr. Covington and 
I think Mr. Byerly. 

Q. Do you recall if that was after August? A. Oh, I am 
quite sure it was in September. The exact date, I couldn’t 
say. 

*•*•*••**# 

671 C. K. SPICER 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

*•••*#**## 

Direct Examination 

Q. (By Mr. Blakeney) Mr. Spicer, you work for WBT? 
A. Yes, sir. 

Q. Did you work there in the summer of ’49? A. Yes. 
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Q. What is your work up there? A. I am business man¬ 
ager. 

Q. In late August of ’49, do you recall ever seeing one of 
the leaflets, a copy of one of the leaflets such as is on the 
desk there in front of you, entitled, “Is Charlotte a Second- 
Class City”? A. Yes. 

Q. Go ahead and state to the Examiner where you saw it 
and how many occasions you saw it, if you remember? A. 
It was one of the latter weeks in August, 1949. I was 
handed one of these leaflets by Thomas W. Perkins. 

*.*#####•*• 

675 Redirect Examination 

Q. (By Mr. Blakeney) Mr. McCormick was ask¬ 
ing you as to the days that you are saying you saw these 
various persons distributing leaflets, if on those days they 
might be distributing other leaflets. Can you state whether 
or not you were paying any particular attention to who was 
distributing at the time 10-D was being distributed? A. 
Yes. 

Q. Why were you paying particular attention at the time 
that particular leaflet was being distributed? A. Be- 

676 cause I was disturbed about it myself personally, 
being an employee of the Jefferson Standard Broad¬ 
casting Company. 

Q. And had Mr. Walker or anybody connected with the 
Management said anything to you as to taking notice of 
who was distributing that particular leaflet? A. Yes. 

Q. What did he say? A. He requested that T observe 
who was distributing these leaflets at the time. 

#•****#•*• 

678 H. Y. ALEXANDER 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

Q. (By Mr. Blakeney) Mr. Alexander, you live here in 
Charlotte? A. Yes, sir. 

679 Q. What is your business, sir? A. I am with the 
Southern Bell Telephone Company. 

Q. What is your position with Southern Bell? A. Dis¬ 
trict Manager. 

**#•«■*#*** 

6S0 Q. Now in the summer of ’49, were any television 
programs available to any television broadcaster in 
Charlotte off of that cable? A. No, sir. 

Q. Are they yet available to any television broadcaster 
off that cable? A. They are not. 

• •#«####*# 

Cross Examination 

681 Q. (By Mr. McCormick) Sir, if application was 
made to the telephone company for pictures to be 

transmitted to Charlotte, is the equipment such that those 
pictures can be transmitted? A. No, sir. 

Mr. McCormick: No other questions. 

Trial Examiner Martin: Mr. Alexander, to your knowl¬ 
edge, was there any television station in Charlotte other 
than WBT ? 

The Witness: Not to my knowledge. 

»•••*••••• 

M. J. MINOR 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows : 

*•#•*##*## 

682 Direct Examination 

Q. (By Mr. Blakeney) Your name is M. J. Minor? 
A. Yes, sir. 

Q. You live in Charlotte? A. Just outside of Charlotte, 
Route 3 of Charlotte. 

Q. You are the chief engineer at WBT? A. Yes, sir. 
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Q. In the summer of 1949, did you ever see any copy or 
copies of that leaflet there, “Is Charlotte a Second-Class 
Citv”? A. Very much so, a lot of them. 

Q. Where did you see them? A. In front of the Wilder 
Building, the boys handing them out. 

Q. Whom did you see handing them out ? A. By name, 
do you want me to name each one? 

Q. Yes, if you will. A. I saw Mr. Hingle. In fact, I got 
one from Mr. Hingle. Mr. Sullivan, Mr. Perkins, Mr. Hill, 
Mr. Hilker, Mr. Hicks and Mr. Patterson. I can’t think— 
I saw all of them and received a bill from most all of them. 
In fact, I received one from about five of them. 

683 Q. Well, can you state without reference to the 
persons who you received them from, can you say the 

persons whom you saw distributing that particular leaflet? 
A. Oh, yes. Actually I made a record of it. During the first 
two days of distribution I saw all of the fellows except 
Stroupe. 

Q. Wait a minute, all of the fellows, what fellows? A. 
All of the ten that were discharged. 

###***#*** 

684 Q. Now did you observe anything with respect to 
the distribution of this handbill and more particu¬ 
larly with respect to whether it was being put on any public 
conveyances, put into any public conveyances? A. Yes. 
Practically every bus, I won’t say every’ bus, but on numer¬ 
ous occasions the Duke Power Bus would go along and the 
windows be open, they would slip them through the window, 
into the bus, either to people or possibly they would fall 
on the seats for distribution. 

706 Cross Examination 

Q. (By Mr. McCormick) 

»#•**•***« 
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Q. And what reason did you give for inquiring into the 
viewpoints of the addressee with respect to organized la¬ 
bor? A. I didn’t give any reason. 

Q. Well, will you give one? A. Sure. For a number of 
years I get numerous applications for work. 

Mr. Blakeney: Little louder, Mr. Minor. 

707 The AVitness: For several years I would get appli¬ 
cations for jobs and in most all cases up to say two 
or three years ago, why I would turn them over to Mr. Hicks 
or whoever was business manager, just in case he could 
help him out. 

This gentleman it appeared that he was pretty hard up, 
from the story he gave me in his letter, for work. Well, 
I knew very well it would be no value to—I mean it wouldn’t 
do any good to give his name to Mr. Hicks if he had opposi¬ 
tion to organized labor. If they did approve organized 
labor, maybe Mr. Hicks could do him some good or whoever 
was representing the union here, and which I could have 
turned it over and helped the boy out. 

I would like to remind there that I did not ask him whether 
he belonged to the union or not. That was immaterial to me. 

Q. You just wanted to know how he felt about organized 
labor? A. Yes. 

Q. You don’t recall how this particular applicant for 
employment felt about it? A. Yes, I got his letter. I got 
his answer, in which he gave me his view on it. 

Q. You weren’t operating a closed shop at the time, were 
you? A. No. 

Q. You know what a closed shop is? A. Yes, I was in 
the union under one. 

#•*#***•** 

717 Redirect Examination 

Q. (By Mr. Blakeney) 

„,#******• 

730 Mr. Blakeney: Yes, sir. The company is willing 
to stipulate that Respondent’s Exhibit 10 was pub¬ 
lished on or about November 15, 1949. 
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Trial Examiner Martin: Is that satisfactory? 

Mr. Blakeney: Yes, sir. 

Mr. McCormick: I have no objection to that stipulation 
and enter into it. 

Trial Examiner Martin: So stipulated then. 

*#•##**#•* 

735 Examination 

Q. (By Trial Examiner Martin) 

*######*** 

736 Q. When General Counsel’s Exhibit 10-D came 
out, what was your understanding as to whether or 

not this resulted from a labor dispute? A. Very obviously 
I knew what the reasons for it were. 

Q. Did you have any understanding as to whether that 
grew out of a labor dispute ? A. Oh, of course. That was 
out of a labor dispute, but what I thought— 

Q. That is what I am asking you for, your understanding. 
A. Oh, yes, sure. 

**###•##*# 

755 CHARLES CRUTCHFIELD 

recalled as a witness by and on behalf of the Re¬ 
spondent, having been previously sworn, was examined and 
testified as follows: 

##*•*£#*#** 

Q. (By Mr. Blakeney) Mr. Crutchfield, when you came 
back to Charlotte as you have testified, on or about 

756 August 28 or August 27, from your trip to New York 
and Washington, and when you got back to your 

office on the morning of August 29, was one of the matters 
which you looked into in connection with the leaflet headed, 
“Is Charlotte a Second-Class City”, is one of the matters 
that you looked into at that time the extent to which that 
leaflet had been distributed? A. Yes, sir. 

Q. Did you ascertain to your satisfaction whether it had 
been distributed more widely than the leaflets which had 
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been distributed theretofore? A. Well, I had known of the 
prior leaflets being distributed in front of the Wilder 
Building, on the regular picket line and I had seen them 
being distributed in front of the Imperial Theatre, where 
we originate a broadcast, I think every day Monday through 
Friday, but I had not seen nor had I had any indication 
that any of the leaflets prior to the Second-Class City leaflet 
had been distributed on the Square or in restaurants, 
barber shops, cafes, nor did I know of any of them being 
mailed out of town. 

Q. Well now, did you ascertain to your satisfaction that 
the leaflet Second-Class City leaflet was being distributed 
more widely than any of the leaflets theretofore ? A. Yes, 
sir. I can say that because we knew that there were four 
men on the Square distributing those leaflets. One of 
757 them at least was selling his wares as you would sell 
a newspaper, his chant was “Read all about Televi¬ 
sion”. The Square is the busiest place in town, I guess. 
They must have had thousands of them up there. 

***#####•# 

75S Q. Did you ascertain to your satisfaction whether 
or not at the time of the distribution of that leaflet 
anything was being said or done by the persons distribut¬ 
ing it to apprise the public receiving it that was being given 
out or related to a labor dispute? A. We ascertained that 
that is true, that they did not identify it with a labor dis¬ 
pute, yes, sir. 

Q. And was that one of the circumstances that was 
presented to you at the time you made your decision? A. 
Yes, sir, on Monday. 

Q. In discharging the men? A. Yes, sir. 
**#•#*#*## 
759 Recross Examination 

Q. (By Mr. McCormick) Mr. Crutchfield, isn’t it 
true that these technicians had been picketing in front of 
your office for about nearly two months at the time they 
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distributed this leaflet? A. They started early in July, 
as I recall. 

Q. And they distributed this leaflet the latter part of 
August? A. Yes. 

Q. Isn’t it true that there was quite a bit of publicity in 
the local papers, pictures of the pickets, at the time? A. 
I don’t recall seeing the pictures of the pickets in the local 
paper. 1 do recall having seen it in the Labor Journal, 
which I get. 

Q. Well, isn’t it true that the fact that there was a labor 
dispute going on between you and your technical employees 
was announced in the newspapers? A. Yes, sir, it was. I 
think one or two days. 

Q. The Wilder Building is located on Tryon Street? A. 
Yes, sir. 

Q. How far is that building from what is called the 
Square ? A. It is two blocks, two city blocks. 

Q. Tryon Street is one of the main streets in town, is it 
not? A. Yes, sir. 

TbO Q. And the Wilder Building is a downtown office 
building, it is in the downtown section, is it not? A. 
Right, yes, sir. 

Mr. McCormick: I have no other questions. 

Mr. Blakenev: That’s all, Mr. Crutchfield. 

Trial Examiner Martin: Mr. Crutchfield, there was no 
question in your mind, was there, but that General Coun¬ 
sel’s 10-D was distributed in connection with the same labor 
dispute that the other handbills were distributed? 

The Witness: Well, it was natural for me to assume that, 
because it was distributed by ten of the men wiiom I had 
seen picketing, yes, sir. 

Trial Examiner Martin: And who had been passing out 
the other handbills? 

The Witness: Well, I imagine all ten had. I hadn’t seen 
them all passing out the others. 
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Mr. Blakeney: Just a minute, was there question 
in your mind as to whether or not the public knew 
and understood or realized that Exhibit 10-D had any con¬ 
nection with the labor dispute which had been going on! 
A. Well, there definitely was, since as testified both by the 
prosecution and our side, what do you call us, Respondent? 
There was nothing said about a dispute when they were 
giving out this and there is nothing said on here 

761 about a union or a dispute. I certainly believe very 
strongly and still believe that the people who received these 
things, many of them had no idea what it was about. Our 
technicians simply thought we were a sorry outfit. 

<*****#**•• 

762 Mr. Blakeney: When you say “you believe that the 
public had or many members of the public had no 

realization of any connection between this and the labor 
dispute that had been going on, will you state whether or 
not you mean that is the conclusion you came to before you 
discharged the men? 

763 The Witness: That is, Mr. Blakeney, because as a 
matter of fact, I had many people call me and stop 

me on the street who had gotten these on the street and 
through the mail and asked me specifically what is was 
about. 

*•**•####• 

Mr. Blakeney: Had such persons up to that time known 
anything about or heard anything about any labor dispute ? 

The Witness: They had not. They asked me, said, “What 
is this your technicians are doing? Is your television really 
that bad? Why don’t they like it?” And I would simply 
say, “Well, we are having a dispute.” 

«•**####•» 

787 S. L. HICKS 

recalled as a witness by and on behalf of General 
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Counsel, having been previously sworn, was examined and 
testified as follows: 

Further Redirect Examination 
*****###•# 

7SS Q. Now Mr. Hicks, you are the business agent of 
this union ? A. Yes, sir. 

Q. IBEW, Local 1229? A. Yes, sir. 

Q. And on September 2,1949, how many members of that 
local worked for Jefferson Standard Broadcasting Com¬ 
pany? A. Fifteen. 

Mr. Blakenev: On what day? 

Q. September 2, 1949, how many? A. Fifteen. 

Q. Will you state the names of those fifteen? A. 
Stroupe, Sullivan, Hingle, Hill, Hilker, Richardson, Per¬ 
kins, Hicks, Patterson, Sellars, Henderson, Painter, 
7S9 Walker, Hickland, Flowers. 

Q. Now on September 4, 1949, how many members 
of your local were employees of Jefferson Standard Broad¬ 
casting Company? A. Five. 

Q. Will you give their names, please? A. Henderson, 
Walker, Hickland, Sellars, Painter. 


822 Trial Examiner Martin: This is a re-opened hear¬ 
ing in the matter of Jefferson Standard Broadcast¬ 
ing Company and International Brotherhood of Electrical 
Workers, AFL, Local 1229, Case No. 34-CA-170, before the 
National Labor Relations Board. The trial Examiner is 
Alba B. Martin, and the General Counsel is represented by 
Mr. Miles J. McCormick, and the Company is represented 
by Mr. Blakenev and Mr. Miller, all of whom appeared 
at the original hearing. I note that Mr. Pickens is not pres¬ 
ent for the General Counsel. Will he be here ? 

Mr. McCormick: No, Sir. 
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824 (The documents heretofore marked Trial Exam¬ 
iner’s Exhibits Nos. 1-A through 1-1 for identifica¬ 
tion, were received in evidence.) 

***>***»#»*# 

825 Trial Examiner Martin: I will receive in evidence 
General Counsel’s Exhibits 42-A and B. 

(The documents heretofore marked General Counsel’s 
Exhibits 42-A and B for identification, received in evi¬ 
dence.) 

©•*•*##*#• 

S26 HENRY F. ADAIR 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

827 Trial Examiner Martin: Give your name and ad¬ 
dress to the Reporter, please / A. Henry F. Adair, 
500 Queens Road, Charlotte. 

Q. (By Mr. McCormick) Mr. Adair, by whom are you 
employed? A. International Brotherhood of Electrical 
Workers. 

Q. What is your position with that organization? A. 
international Representative on the staff of Vice-President 
Petty. 

Q. As International Representative are you authorized 
to represent the International Brotherhood of Electrical 
Workers in respect to bargaining negotiations? A. Yes, 
sir. 

Q. And as International Representative are you also au¬ 
thorized to represent any locals of the I.B.E.W. ? A. Any 
local to which I am assigned, yes, sir. 

Q. And are you assigned to Local 1229 of I.B.E.W.? 
A. Yes, sir. 

Q. And as a representative assigned to I.B.E.W. Local 
1229 did you at any time ever approach a representative 
of the Respondent, Jefferson Standard Broadcasting Com¬ 
pany, with a request that they meet with you to discuss 
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negotiations looking forward to a contract between your 
organization and that Company? A. Yes, sir, I did, on 
several occasions. 

Q. Will you tell the Trial Examiner when you 

828 met, with whom you met, what you said and what the 
answer was to your request? A. On March 6, 1950 

1 called at the office of WBT to see Mr. Crutchfield, and 
I was informed there that Mr. Crutchfield was not in his 
office, was out sick, but that he may be in later that day. 
From there I went to Mr. Blakeney’s office, in the Johnston 
Building, and talked with Mr. Blakeney, and requested 
there that the Company resume negotiations between the 
Station and Local Union 1229; Mr. Blakeney said that he 
didn’t know just what to say about it, that he would have 
to take it up with Mr. Crutchfield and let me know; he re¬ 
minded me at that time that the hearing was set for the 
13th, and I told him that I was aware of that, but I thought 
we could resolve the issues that would make the hearing 
unnecessary. Upon leaving Mr. Blakeney’s office I told him 
I would be at my home within thirty-five or forty minutes 
after that and I would appreciate a call from him. Mr. 
Blakeney did not call, but Mr. Larry Walker called me about 
one-fiftv or two o’clock that afternoon, and said he would 
have to take the matter up with Mr. Crutchfield, and that 
Mr. Crutchfield was out ill at that time; I informed Mr. 
Walker we were anxious to finish the case, get the negotia¬ 
tions under way and the contract in effect, but he again said 
he would have to take the matter up with Mr. Crutchfield, 
and I would hear either from Mr. Crutchfield or himself by 
letter or telephone. On March 7th I went to Mr. Walker’s 
office and talked with him, it was about ten a.m., he 

829 just restated what he told me the day before, more 
or less, that he would not do much on it until Mr. 

Crutchfield was able to get back to his office and work, but 
that he would talk it over with Mr. Crutchfield and would 
let me hear from him, either by telephone or by letter, they 
were making all efforts to have Mr. Crutchfield in position 
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to appear at the hearing on March 13, they didn’t want to 
give him any extra work to keep him from being here. On 
March 13 I talked with Mr. Crutchfield in the lobby, in the 
hallway of this building, just outside the door, and re¬ 
quested that he resume negotiations; Mr. Crutchfield told 
me that this matter had been called to his attention by both 
Mr. Walker and Mr. Blakeney, but they had not been able 
to give it any consideration due to the work involved in pre¬ 
paring for the hearing. I asked Mr. Crutchfield at that 
time to talk further with Mr. Blakeney and Mr. Walker 
and to give me an answer that afternoon or the next morn¬ 
ing at the latest; I didn’t hear anything from that confer¬ 
ence, if he had one, with Mr. Blakeney and Mr. Walker; 
and on March 22 I talked with Mr. Crutchfield in the hall 
of the County Court Building, Charlotte; I again asked 
him to resume negotiations with the Local Union; at that 
time he said he had really forgotten the matter, but that 
he would talk with Mr. Blakeney and let me know; at that 
time he asked what date would be satisfactory with us for 
a conference, and I told him at that time that any date that 
was satisfactory with him would be satisfactory to 

830 us, we w’ere ready and willing at any time to sit down 
and negotiate. Those are the only conversations 

I have had with the gentleman concerning negotiations. I 
did later file a charge. 

#■#*######* 

831 Mr. McCormick: I offer into evidence General 
Counsel’s Exhibits 43-A and B, sir. 

Trial Examiner Martin: Any objection? General Coun¬ 
sel’s Exhibits 43-A and B are received in evidence. 

(The documents heretofore marked General Counsel’s 
Exhibits 43-A and 43-B for Identification, were received in 
evidence.) 

• ••••*•••• 

Cross-Examination 
Mr. Blakeney: 

#••••*•••• 
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333 Q. How many of the persons who were working at 
WBT on March 6 were members of your Union? 

****#####♦ 

839 A. (The witness) I am not in position to answer 
that question due to the fact as representative of the 

840 Local Union 1229 there are more people who are 
members of that organization than those that were 

employed or are employed by WBT. 1229 is the only 
local union for the radio technicians in this particular 
area; I think the next closest is Chattanooga, Tenn., and 
according to our constitution and by-laws the jurisdiction 
of a local Union extends halfway between its locality and 
the next local union, geographically speaking, and, there¬ 
fore, I am not familiar with the people of 1229 or where 
they work, so I am not in position to answer the question. 

Mr. McCormick: Just a minute, if vou don’t mind. I 
want to move to strike that question and also the answer. 
I point out to the Trial Examiner that which he can take 
Judicial notice of—34-CA-106, namely, that on May 9, 
1949 I.B.E.W., Local 1229 was certified to represent 
the employees of this Company, and the Company, on 
May 13, which is exactly one year and four days later, 
questioned the majority status. Now, our legal theory 
being that the discharge of these employees in September, 
during the year of the certification, is a complete destruc¬ 
tion of the majority status of the Union; I think that 
inasmuch as we concede the majority status had been lost 
by that time, basing our whole case upon the fact that un¬ 
fair labor practices alleged, if proved, will also prove— 
inasmuch as—we will go so far as to concede that; I hardly 
think it is relevent to ask how many they did have. 

***«►#**♦♦• 

842 Q. (By Mr. Blakeney) Now, Mr. Adair, you say 
you don’t know how many members were in the 
Union among the technicians and engineers who were work¬ 
ing at WBT on March 6? A. I don’t know of any 
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that were actually members of the Union that were work¬ 
ing there March 6; and I am not positive that that answer 
is absolutely correct; as I say, I don’t know all the mem¬ 
bers of Local 1229 or where they are employed. 

Q. As far as you know, then, the Local 1229 of the 
International Brotherhood of Electrical Workers had no 
membership whatever among the men who were working 
at WBT on March 6? A. To the best of my knowledge 
that is correct. 

Q. Now, other than the ten men whom the Corn- 
843 pany had discharged in September, 1949, there had 
been a number of the technicians who had been in 
the Union; that is correct, is it not? A. According to the 
terms of the agreement that was being amended or at¬ 
tempting, we were attempting to amend at the time of 
the discharge of those ten men all of the technicians could 
have been members of the organization. The agreement 
specified they could be, and so I suppose they all were, 
and, therefore, I would naturally conclude the ones that 
were not discharged were still members of the organization 
at that time. 

Q. It is true, is it not, that on or about January 1, 
1950 the Union had expelled from its membership all 
the technicians or engineers who were working, who were 
still then working at WBT; that is true, is it not? A. 
I can’t say whether that is true for all of the people; I 
know there was some action taken against some members 
of the organization at that time, or around that time. I 
am not sure of that date. 

Q. To expell them from the organization? A. That is 
correct, sir. 

Q. And can you give us the approximate number who 
were so expelled? A. That would be purely a guess, Mr. 
Blakeney; I think probably— 

Q. Six to eight? A. Four or five; maybe six, I am not 
sure. 
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S44 Trial Examiner Martin: What was that approxi¬ 
mate date? 

Mr. Blakeney: January 1, 1950 is the date I asked him. 

*######*•• 

Q. (By Mr. Blakeney) Well, now, Mr. Adair, so far 
as you know those who were expelled did include and 
covered all the technicians and engineers who were at 
that time, at the time of the expulsion, still working for 
WBT ? A. So far as I know, yes, sir. Again I will have to 
remind you I don’t know all the members of the organiza¬ 
tion. 

#•##*#•*«* 

846 Q. (By Mr. Blakeney) Now, Mr. Adair, the ground 
for expulsion of the remaining members of the 
Union who were working as technicians or engineers of 
WBT, that ground, was it not, that they had crossed the 
picket line of the men who had been discharged? A. 
That was probably part of the grounds, Mr. Blakeney. I 
again would have to go back to the records that I don’t 
have available to give a complete answer on that; the 
men were charged with a violation of the constitution of 
the I.B.E.W. and before a Trial Board they were found 
guilty, and the Trial Board assessed their punishment as 
expulsion; they had thirty days in which to appeal that to 
the Vice-President of the District, and they did not appeal 
it, and, therefore, their conviction stands 

853 STERLING HICKS 

a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and testi¬ 
fied as follows: 

Q. (By Mr. McCormick) You are the same Mr. Sterling 
Hicks who previously testified in this hearing? A. Yes, 
sir. 

Q. Mr. Hicks, what was your position, if any, with re- 


207 


sped to Local 1229? A. I was Business Manager of the 
Local Union. 

Q. As Business Manager did you keep an accurate 

854 check of the number of members that you have 
which were employed in any particular Company? 

A. Yes, sir. 

Q. And as of September 3, 1949 how many members of 
Local 1229 were employed at Jefferson Standard Broad¬ 
casting Company within the unit described in case 34-R.C.- 
106? A. I had fifteen members and one supervisor, I 
think, total of sixteen. 

Trial Examiner Martin: What was that date? 

Mr. McCormick: September 3, 1949. 

Q. Now, on September 3, 1949 how many of those em¬ 
ployees were, how many employees of Jefferson Standard 
Broadcasting Company were within the unit described in 
case No. 34-R.C.-106? A. Approximately eighteen. 

Q. There were eighteen technicians? A. To the best of 
my knowledge there were eighteen men employed there. 

Q. That is excluding supervisors? A. That is excluding 
supervisors. 

Q. Excluding announcers? A. Of course, that does not 
come under the jurisdiction of technicians. 

Q. And of the eighteen you had as members on your 
books, fifteen; is that correct? A. Yes, sir. 

855 Q. In addition to one Supervisor? A. He didn’t 
come under the bargaining unit though. 

Q. As of September 4th, when the Company attempted 
to discharge the technicians or a group of the technicians, 
as of September 4th how many members of your Union 
were presently working at Radio Station WBT and WBT, 
TV? A. Five members and one Supervisor. 

Q. As of January 10th, 1950, how many members of 
Local 1229 were presently working at Radio Station 
WBT and WBT, TV? A. None. 
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Cross Examination 
Q. (By Mr. Blakeney) 


S5S Q. Well, now, Mr. Hicks, you say by January 10th 
there were not any technicians or engineers working 
at WBT who belonged to Local 1229 of I.B.E.W.? A. 
That is right. 

Q. Is that correct? A. Yes, sir. 

Q. All of those who had not been, all of the members of 
the Union who had not been discharged by the Company 
had been expelled by the Union about the 1st of January, 
1950; is that correct? A. Yes, sir. 

Q. And how many was it who were thus expelled by the 
Union on or about January 1st? A. Six. 

Q. Now, from January—well, do you recall more 
S59 specifically the date of the expulsion; was it Janu¬ 
ary 10 or January 1, or what? A. January 1. 

Q. Now, from January 1, 1950, up to and including the 
present time, has Local 1229 of the I.B.E.W. had any 
members or membership among the technicians and en¬ 
gineers of the WBT—January 1st up to the present time? 
A. No, sir. 

******** 4 * 9 

MR. CHARLES H. CRUTCHFIELD 
a witness called by and on behalf of the Company, being 
first dulv sworn, was examined and testified as follows: 

w 7 

Direct Examination 

Q. (By Mr. Blakeney) You are the same Mr. Crutch¬ 
field who testified in the hearing before? A. Yes, 
860 sir. 

Q. Mr. Crutchfield, you testified at the hearing in 
this case, March 13th to March 17th, to the effect that 
preceding the expiration of the last contract between the 
Company and the Union, that representatives of the Com¬ 
pany and representatives of the Union negotiated in bar- 
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gaining for many days during January of 1949; did you 
not so testify? A. That is correct. 

'*’*****##♦• 

800a Q. Did you thereafter receive a letter from Mr. 

Lee confirming the suspending of the negotiations 
on his part? A. Yes, sir, I did. 

Q. Now, were bargaining negotiations resumed there¬ 
after? A. On June 2nd the Union asked to resume ne¬ 
gotiations. 

Q. And were such negotiations resumed? A. Yes, sir. 
*****##### 

862 Q. So that the last suspension of negotiations be¬ 
tween the parties was when? A. On July 8th, Satur¬ 
day or Friday. 

Q. Alright, now, from July 8, 1949 until March 6, 1950 
what, if any, request or approach of any sort with respect 
to bargaining negotiations did the Company have from the 
Union? A. None whatsoever. 

Q. Was any mention made by either party of undertak¬ 
ing further negotiations between July 8, 1949 and March 
6, 1950? A. No, sir. 

Q. What was, then, the first that you ever heard about 
the Union desiring to bargain further or again after July 
8, 1949? A. Mr. Walker called me several days prior to 
the March 13th Labor Board hearing and told me Mr. 
Adair had requested a resumption of negotiations, and I 
was at home; as a matter of fact I didn’t get back to the 
office for several weeks. 

Q. You had got out of the office when and why? A. Well, 
an operation on February 14th, and I returned to the office 
on April 10th. 

Q. What kind of operation did you have ? A. Gall 

863 Bladder removed. 

Q. That was, you say when, February 14th? A. 
I went in the hospital on the 14th; the operation was on the 
16th. 
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Q. And you were not in your office again until when? 
A. Until April 10th. 

Q. Now, you say Mr. Walker did report to you shortly 
prior to the beginning of the hearing in this case here at 
the Federal Court Room on March 13th; he did report to 
you that Mr. Adair had requested further bargaining? 
A. Yes, sir. 

Q. Did you see or talk with Mr. Adair at that time? 
A. No, sir, I did not; in fact I was not out of bed then, I 
was at home up until Monday the hearing started; I simply 
told Mr. Walker I would be glad to discuss it when I felt 
like it, when I recuperated. 

Q. When was the first time you did see or speak to Mr. 
Adair of the matter? A. The day the Labor Board hear¬ 
ing opened here, March 13th: I saw Mr. Adair in the hall 
and he said he would like to get an answer about a time 
and a place and a date for negotiations; I told Mr. Adair— 
shall I continue? A. Yes, sir, go right ahead. 

Q. I told him at that time that I had been informed of 
his request to Mr. Walker and to you, and that this 
864 was my first dav out of the house and I would have 
to think about it a little bit. As soon as this hearing 
was over I suggested he get in touch with us again and we 
would discuss it further. 

Q. Now, at any time during the hearing here in the Fed¬ 
eral Court House was the matter further mentioned, either 
by you to Mr. Adair or by Mr. Adair to you? A. No, sir; 
I think it came up while Mr. McCormick was cross-examin¬ 
ing me; I think he asked me a question about negotiations, 
but not Mr. Adair; Mr. Adair didn’t ask me anything about 
it. 

Q. Now, when was the next time that you spoke to Mr. 
Adair or Mr. Adair to you about the matter? A. It was, 
I believe, on a Wednesday or Thursday of the following 
week. 

Q. Where was that? A. At the Mecklenburg County 
Court House, in the corridor. 
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Q. In the corridor? A. Yes, sir. 

Q. What was that conversation? A. He said he would 
like to know, again he said I would like for you to answer 
my question and name a time and place for these negotia¬ 
tions; and my answer was the same as my answer here; 
I did tell him at that time my doctor had recommended I 
go to Florida for a few weeks, and if he wanted to get in 
touch with us about it later we would be glad to discuss 
the matter with him; before leaving for Florida I 
865 asked Mr. Walker to telephone me down there if 
Mr. Adair questioned him about the negotiations. 

Q. Well, now, did you go to Florida? A. Yes, sir. 

Q. When? A. March 24th. 

Q. How long was that after talking to Mr. Adair at the 
County Court House? A. That must have been the next 
day. I left on Friday about four in the afternoon, and, as 
I recall, my conversation with Mr. Adair was on Thursday. 

Q. Now, when did you come back from down there? A. 
I came back from Florida on April 9, Easter Sunday. 

Q. Now, did he, either to you, while you were in Florida, 
or at any time, or to any other member of the Company, 
make any request about further bargaining, so far as you 
know? A. No, sir. 

**#*#*•**• 

873 Re-direct Examination 
Q. (By Mr. Blakeney) 

######*••• 

874 Mr. Crutchfield: On or about September 6, or any 
time after the ten men were discharged, did the 

Union at any time get in touch with the Company and say 
in substance that the Union desired to commence 

875 bargaining again upon the terms of the contract? 
A. No, sir. 

Q. Did the Union at any time do that between July 8, 
1949 and March 6, 1950? A. Other than the two instances 
that I mentioned, where Mr. Adair requested — 
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Q. Well, that was after March 6, 1950, wasn’t it? A. 
Yes, sir, it was. 

Q. Did you hear anything further from the Union in 
regard to that telegram after they sent you the telegram? 
A. Xo, sir. 

Q. Did anybody connected with the Union get in touch 
with you and say anything to the effect that whether you 
re-instated the ten men or not they wanted to bargain about 
the contract? A. Xo, sir. 

***•##•••• 

S77 LARRY WALKER 

a witness called by and on behalf of the Company, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Blakenev) Mr. Walker, do you recall when 
Mr. Adair, on or about March 6 or thereafter, came to 
see you and talked with you ? A. Yes, sir, Mr. Adair came 
to mv office on March 6th. 

Q. You saw him—did vou see him on that dav ? A. I beg 
your pardon, sir, I talked to Mr. Adair by telephone on 
March 6th and I saw him the following day, March 7th, 1 
believe it was. I know that I called him two or three times 
in the morning and the line did not answer, and I got 
him some time during the middle of the day on March 6th, 
and I saw him, I believe, on the next day in my office. 

Q. Substantially what was the conversation between you 
and Mr. Adair on the telephone? A. I called Mr. Adair 
to tell him that Mr. Crutchfield was recuperating from an 
operation and had not taken up any phase of the 
878 Company’s business whatsoever, was not able to 
yet, and Mr. Crutchfield was not physically able to 
discuss any resumption of bargaining and that Mr. Crutch¬ 
field or I would get in touch with Mr. Adair at a later date. 

Q. Did you see Mr. Adair the next day? A. I believe 
it was the next dav, Mr. Adair came into mv office the next 
morning, and it was my impression it was the next day; 
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actually the conversation which took place the next day 
was practically a repetition of the same thing; I don’t 
remember any difference at all in the two conversations. 

Q. And from the time that Mr. Crutchfield did talk 
with Mr. Adair on one occasion here in the corridor of this 
building, and on a little later occasion in the corridor of 
the County Court House, from then on what contact, if 
any, did you have with Mr. Adair, or any representative 
of the Union? A. None whatsoever. 

Q. Did Mr. Crutchfield tell you anything about getting 
in touch with Mr. Adair or waiting for contact with Mr. 
Adair, when he, Mr. Crutchfield, left for Florida the day 
after he spoke to Mr. Adair in the County Court House? 
A. Actually Mr. Crutchfield told me the afternoon he left 
for Florida—the last time I saw him was in the County 
Court House. 

Q. What did he say? A. And told me if Mr. Adair 
contacted, attempted to contact him or to contact 
879 me to write him—would I please get in touch with 
him and let him know during his absence, because 
we didn’t know at that time how long Mr. Crutchfield 
would be gone. 

Q. Did he say anything about you or any other repre¬ 
sentative of the Company getting in touch with Mr. Adair? 
A. No, sir, my understanding from Mr. Crutchfield was 
that Mr. Adair was to get in touch with us, or with him 
rather, since we could not do anything in that order. 

Q. Now, did Mr. Adair or any other representative of 
the Union get in touch with you in any way from then on? 
A. No, sir, that is the last contact we have had. 

Q. Did they get in touch with any other representative 
of the Company, so far as you know? A. Not to my knowl¬ 
edge. 

Q. Now, there was some testimony here this morning in 
regard to the number of technicians who were working for 
the Company at that time, or I mean preceding the time 
when the ten men were discharged; how many technicians 


214 


were working for the Company at the time immediately 
preceding the discharge? A. Twenty-two, I think, is the 
correct number, Mr. Blakeney. 

########*• 

S8G Re-Cross Examination 

Q. (By Mr. McCormick) Did you ever call Mr. 
Adair—you know Mr. Adair? A. I called Mr. Adair on 
March 6th and talked to him some time in the middle of 
the day by phone. 

Q. And every other time he has talked with you he has 
said he would call you back? A. He came to my office the 
next day. 

Q. He came to your office the next day? A. Not by ap¬ 
pointment exactly; he just came in and I was there. I 
have not had an appointment with Mr. Adair or discussed 
this with him since then. 

Q. That is the last time, March 6th? A. March 7th, 
I believe he came to the office; it might have been March 
8th; I think it was March 7th. 

Q. But you called him yourself on March 6th? A. That 
is right. 

Q. You tried three or four times? A. I did. 

Q. You clearly understood on March 6th that he expected 
a reply? A. Yes, sir. 

Q. That is a telephone message? A. Certainly. 

887 Q. And you have not had anything to do with it 
except March 7? A. I have not discussed it with 

him; I have not seen the gentleman; except here. 

Q. And all you know is what Mr. Crutchfield told you? 
A. That is right; I have talked with no one else about it. 
***=*##*##• 

Re-Cross Examination 

Q. (By Mr. McCormick) Just one or two more questions, 
Mr. Walker, please, sir. WTien you talked with Mr. 

888 Crutchfield, would you mind going over that con¬ 
versation—with Mr. Adair on the 7th, would you 


mind going over that conversation, as well as you can 
recall it? A. As I said a few moments ago, the conversa¬ 
tion on the 6th and the 7th, I remember distinctly telling 
Mr. Adair on the 6th Mr. Crutchfield was recuperating 
from an operation and had not taken over any part of 
the operation, had not even contacted the operation any 
way at all up to that point, and the first date he was at¬ 
tempting to make was the following Monday, the 13th, 
which was the date of the National Labor Relations Board 
hearing, and I told Mr. Adair that as soon as I could I 
would discuss it with Mr. Crutchfield and one of us would 
get in touch with him. 

Q. That was March 7th? A. That was the telephone 
conversation, and— 

Q. And you told him on the 7th you would get in touch 
with him? 

Mr. Blakeney: Let him finish. 

Q. (The witness) I told him that when I telephoned him 
on March 6th. I stated awhile ago what Mr. Adair and I 
discussed in the office was basically the same, no new points 
were covered, we covered the same points we covered the 
day before. 

Q. (By Mr. McCormick) But you promised to get in 
touch with him as soon as Mr. Crutchfield had recovered 
from his illness? A. That is right; and the next 
889 time I saw Mr. Adair and Mr. Crutchfield they were 
together in the corridor in this hall. 

Q. You did see Mr. Crutchfield and Mr. Adair in touch 
with each other? A. They were standing out there talk¬ 
ing; I was not in the group, but I saw them out there 
talking. 

*■*#***###• 

CHARLES H. CRUTCHFIELD, Re-called 
Direct Examination 
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890 Q. (By Mr. Blakency) I hand you here a paper 
writing, Respondent’s Exhibit 23 for identification, 

and ask you if that is a copy of a letter, copy of which was 
also received by you relating to the bargaining negotiations 
that were going on in January, 1949, betwixt the Company 
and the Union? A. Yes, sir. 

Trial Examiner Martin: What is the date of that? 

Mr. Blakeney: That is January 14,1949, sir. 

891 Mr. McCormick: I feel that I must object to Re¬ 
spondent’s exhibit just immediately entered for 

the reason that the General Counsel concedes that all bar¬ 
gaining prior to September 3rd, 1949, when the Company 
discharged the employees named in the original complaint, 
and all amended complaints, engaged in collective bar¬ 
gaining with the Union in good faith: General Counsel is 
not attempting to show that the Company was engaged in 
bad faith bargaining prior to the telegram of September 
6th; and inasmuch as the General Counsel concedes good 
faith bargaining at the period during which this letter was 
written, it would seem this letter here is only cluttering 
up the files; I object to it because it is irrelevant and it is 
shown already whatever that can go to prove. 
#•#•**##** 

S92 Mr. Blakeney: The only sense in which we claim 
it is pertinent is this, Mr. Examiner: We do under¬ 
stand, as Mr. McCormick says, that no contention is being 
made on his side but that this Company did bargain in 
complete good faith up until the time of the discharge. In 
other words, it is our understanding that they do concede 
that, and if conceded we are glad to have that now con¬ 
firmed. 

Mr. McCormick: I think that needs no confirmation inas¬ 
much as I reiterated it time after time after time in the orig¬ 
inal hearing in this matter; I had always conceded good 
faith of the Company in bargaining up to the point of the 
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discharge. The hearing here was for the purpose of adduc¬ 
ing evidence of things that occurred since the hearing and 
not what happened back in 1949, except as it obtains to Sep¬ 
tember 3rd and later; we have always conceded good faith 
of the Company in the negotiations that took place. 

Mr. Blakeney: Well, I will say as to that, Mr. Examiner, 
whether Mr. McCormick always conceded that was not en¬ 
tirely clear in the first hearing, because it seems to me that 
in the first hearing at various points he was condemning 
the bad faith attitude and sinister planning of the Com¬ 
pany; but however that may be, we have it clear now; 
that is all now; there is no contention of bad faith up to 
the time of the discharge; therefore, what went on in 
893 bargaining is pertinent only in this sense, even 
though he is not contending that we acted in bad 
faith in that bargaining, we want to show that through good 
faith bargaining an impasse was reached, a point was 
reached where both sides said we can’t get together, you 
won’t agree to this and you won’t agree to that, and an 
impasse has been reached. 

Mr. McCormick: It is so stipulated; name the date. 

Mr. Blakeney: Well, July 8th. 

Mr. McCormick: We so stipulate it. 
*•####•##• 

896 Mr. McCormick: 1 would like to say just this last 
word; and that is that I fully concur with Mr. 
Blakeney’s theory of this case, namely, that if the Com¬ 
pany is guilty of no wrong doing on September 3rd our 
complaint should be dismissed in toto. 

Mr. Blakeney: Bargaining and everything else? 

Mr. McConnick: Everything else. 

Mr. Blakeney: Now, we are together on the theory of 
the case. 
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902 Cross-Examination 

Q. (By Mr. McCormick) Mr. Crutchfield, you state 
that from March, no, from July until March, 1949 and 
1950, you heard nothing from the Union; is that correct, 
except the telegram of September 6th ? A. That is correct, 
yes, sir. 

Q. Now, you have testified here previously that at one 
time you went to New York; do you recall when you went 
to New York? A. Not exactly, no, sir. 

Q. But it was some time before you discharged all of 
these people; isn’t that correct? A. I believe I was there 
once before and once after the discharge. 

Q. You testified, at least, that one time you went 

903 to see a Mr. Wimberly; do you recall— A. That is 
correct. 

Q. Did you see him before or after the discharge? A. 1 
saw him before the discharge, and also saw him once after 
the discharge. 

Q. While it is true the Union did not contact you, you 
did go so far as to contact the International representative 
of the Union, didn’t you? A. Yes, sir; I was anxious to 
get this thing solved if it was possible to do so. 

Q. But you did make an attempt up there to solve the 
question with Mr. Wimberly, didn’t you? A. Well, I 
thought we were both attempting to solve it, yes, sir. 

Q. So, it is not altogether exactly the entire history of 
the defense that the Union never contacted the Company, 
inasmuch as you took the initiative and contacted the Union 
yourself? A. Mr. Wimberly is the head of the Union, but 
not the man designated to make those arrangements, as T 
understand it. 

Q. Other than to get Mr. Wimberly to accept a subsidy 
for firing Mr. Hicks out of your employment; did you have 
any other reason in going to see Mr. Wimberly than to 
settle this matter? A. Repeat this question? 

Mr. Blakeney: Mr. Examiner, I believe we are 









219 


904 getting into matters that have been covered in the 
former hearing there. 

Mr. McCormick: On the contrary, sir, here a witness 
comes out and says that the Union never got in touch with 
them; I am trying to show that the Union and the Company 
have been meeting from time to time, twice in September, 
not here locally, but, up in Washington. 

Mr. Blakeney: What he testified was there was no more 
bargaining, nor no more requests from the Union to bar¬ 
gain. 

Mr. McCormick: I am trying to show, sir, that he w’ent 
to the Union and was willing to sit down and bargain with 
them. 

Trial Examiner Martin: Well, I think the old record 
went quite thoroughly, from Mr. Crutchfield’s point of view, 
into his first meeting with Mr. Wimberly before the dis¬ 
charge. 

Mr. McCormick: Fairly, although I can recall it explicit¬ 
ly- 

Trial Examiner Martin: Are you now going into the 
second conversation with Mr. Wimberly? 

Mr. McCormick: I want to go into the first one, except 
he wanted to go into this deal and get Hicks out of the way. 

Mr. Blakeney: WTiat I want to inquire about, if he did 
have a discussion with Mr. Wimberly, as he stated in the 
first hearing he did have, and you concede they were bar¬ 
gaining in good faith all along, how would it have any bear¬ 
ing on the bargaining issue? 

Mr. McCormick: It goes to show his recollection, 

905 his memory; and I won’t say it goes to test his verac¬ 
ity, but I have sat right here today and heard that 

he had heard nothing from the Union from March, 1949 
or July, 1949 to March 1950, and I can prove it, and have 
just done so; as a matter of fact, Mr. Crutchfield was in 
the Union’s International Office in Washington, D. C., so it 
is not altogether true. 

Trial Examiner Martin: I will permit you to go into this 




220 


to see if you can distinguish which of the two conversa¬ 
tions we are talking about, so that we can get the record 
straight on that. 

Mr. Blakeney: May I just add I object, of course, to 
your ruling, Mr. Examiner: but I think Mr. McCormick is 
not exactly quoting Mr. Crutchfield’s morning testimony 
quite right. What Mr. Crutchfield testified this morning, as 
T understand and understood, was this, he was saying from 
July 8th to March 6th the Union never sought bargaining 
from the Company, never tried to re-open bargaining, never 
called us in to bargain, nor ever made any approach for 
that purpose. 

Mr. McCormick: That reminds me of the time when I 
was in law school studying common law pleading; we 
studied the negative pregnant, namely you were accused 
of having three daughters, you denied it, you had four. I 
mean, the question is not whether one got in touch with the 
other; I am going to show that the Union did, not only the 
Union, but the Company, prior to September 1st made an 
attempt to get together again; to refresh Mr. Crutch- 
DOG field’s recollection— 

Trial Examiner Martin: Read that last question, 
please, Mr. Reporter. 

(The question was read as follows: 

“Q. Other than to get Mr. Wimberly to accept a subsidy 
for firing Mr. Hicks out of your employment; did you have 
any other reason in going to see Mr. Wimberly than to 
settle this matter?”). 

Trial Examiner Martin: Did you understand that ques¬ 
tion ? 

The Witness: Yes, sir, I did so. 

Trial Examiner Martin: You may answer it. Objection 
overruled. A. I had no intention of substituting a sub¬ 
sidy; X had no intention of discussing Mr. Hicks when X 
went to see Mr. Wimberly. 

Q. (By Mr. McCormick) I am not interested in the 
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discussion concerning Mr. Hicks, which has already been 
testified about; but my question is: Do you recall your con¬ 
versation with regard to the impasse reached, concededly 
reached between you and the Union and the— A. You 
mean my discussion with Mr. Wimberly? 

Q. Yes, sir. A. Yes, sir, I was in Washington and 1 
was anxious to get this matter cleared up if 1 could. We 
were trying to reach some kind of agreement. Mr. Lee had 
not been successful, Mr. Thompson had not been; I thought 
possibly Mr. Wimberly could offer some suggestion 
DOT that might be helpful; I didn’t go in to negotiate 
with him, because he was not designated as the man 
to negotiate. 1 went to discuss the problems with him and 
see if he had any ideas as to what we might do in order 
to get back down to negotiations. 1 told him negotiations 
had been broken off by the Union and by Mr. Lee; went 
through the history of the case, probably all of it; I told 
him Mr. Lee's threat to file charges against us if we dis¬ 
charged anybody for any reason. Referring to Mr. Hicks, 
it was not I, but Mr. Wimberly, who brought that sugges¬ 
tion up, that probably if we took Mr. Hicks away we could 
get the thing straightened out. That was about the ex¬ 
tent of the conversation. 1 didn’t consider it, nor, I am sure, 
Mr. Wimberly didn’t consider that as negotiations; and in 
addition continuing with the answer to your question— 

Q. Yes, sir, go ahead. A. As 1 understand it here we 
are being accused of unfair labor practice on the basis, as 
vou sav, we refused to bargain. Does that indicate we have 
refused to bargain, if in fact, I was bargaining with Mr. 
Wimberly? Doesn't that refute the claim you have made 
against the Uompany, the charge, if I instigated a con¬ 
versation with Mr. Wimberly? 
*#**#♦##*• 

Now, you say you went there one more time? A. I 
believe I did go—No, I didn’t go, I called him Sunday morn¬ 
ing after we discharged the men on Saturday. I called him 
Sunday to tell him what we had done and why; and he says: 
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908 “I don’t blame you, I would have done the same 
thing”; he said: “lam sorry you had to fire 10; we 

could have taken care of a few.” 

Q. Now, you have testified here that you talked with Mr. 
Adair here in the Charlotte Post Office on the 13th, that 
was the first morning of the hearing? A. I believe it was 
the first morning. 

Q. And you told him you were ill and you had just 
gotten out of bed? A. Yes, sir. 

Q. And the hearing was going on; and how did you leave 
after the hearing? A. Well, Air. Adair, I think—I neg¬ 
lected to mention this this morning: Mr. Adair said it is 
very urgent we get an answer from you this afternoon; and 
1 said well we are tied up in this labor hearing and I don’t 
know whether I will be able to be here all day or not, but 
I said get in touch with me later and 1 will probably be al¬ 
right later on after this thing is over. 

Q. You gave no indication of when later was? A. No, 
sir; but I did see him approximately a week later at the 
Court House and went over and spoke to him, and whether 
he brought up the subject or whether I brought it up, I 
don't remember; I believe he brought it up that second 
time, and I told him then that I had been ordered, or 

909 it had been suggested by my doctor that I go to 
Florida and rest awhile; and well as I recall he said, 

or he asked when I expected to be back; and I said I don’t 
know, probably in a couple or weeks or so, and get in touch 
with me then; and that is all that was said. 

Q. You had no definite date to return from Florida? A. 
No, sir, I didn’t know when I would get back. 

Q. And you expected Mr. Adair to keep calling Mr. 
Walker or keep calling to discover when you would re¬ 
turn? A. No, sir, since we had had no request for about 
six or eight months to negotiate, I didn’t think that it would 
make a lot of difference whether he did it immediately or 
not. 
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Q. You didn’t think lie was very serious any way, did 
you? A. I didn’t think he was serious? 

Q. Yes, sir. A. No, sir, I didn’t think he was serious; 
I thought he was trying to hook up another charge to put 
on top of the other one, that rs all; I didn’t know much 
about it legally, but the fact he asked to negotiate for the 
first time in six months exactly a week before the hearing 
was to start, indicated what he wanted was more of the kind 
of stuff that is being thrown at us here now. 

910 Re-Direct Examination 

912 Trial Examiner Martin: Anything further, Mr. 
McCormick? 

Mr. McCormick: Nothing, sir. 

Trial Examiner Martin: Do the parties wish to make 
any oral argument? 

Mr. McCormick: I would like to state the position of 
the General Counsel. 

Trial Examiner Martin: Yes, sir. 

Mr. McCormick: The General Counsel urges that the 
Company has refused to bargain, and has offered proof 
thereof; the Company’s questioning of a majority status 
of the Union one year and four days following the certi¬ 
fication period, the certification date; during the certifica¬ 
tion year, after an impasse concededly in good faith has 
been reached, the Company on September 3rd discharged 
10 union members wiio had engaged in concerted activities 
in an attempt to encourage the employer and Respondent 
to see according to its particular light. 

• *#••••##• 

915 The General Counsel concedes unless the dis¬ 
charges are legal, the Order of the National Labor 
Relations Board could not avail; but if it is illegal, it is a 
violation of the Company’s obligation to bargain in good 
faith with the majority of the employees; 
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954 Exhibit No. G. C. 2-A 

am W B T FM 

JEFFERSON STANDARD BROADCASTING 

COMPANY 

Wilder Building Charlotte 2, N. C. 


Charlotte 3-SS33 

Chas. H. Crutchfield 
Vice-President and General Manager 

September 3,1949 

Mr. S. J. Sullivan 
2147 Avondale Avenue 
Charlotte 
North Carolina 

Dear Mr. Sullivan, 

When you and some of our other technicians commenced 
early in July to picket against this Company, we felt that 
your action was very ill-considered. We were paying you a 
salary of $117.00 per week, to say nothing of other benefits 
which you receive as an employee of our Company, such as 
time-and-a-half pay for all work beyond eight hours in any 
one day, three weeks vacation each year with full pay, 
unlimited sick leave with full pay, liberal life insurance 
and hospitalization, for you and your family, and retire¬ 
ment and pension benefits unexcelled anywhere. Yet when 
we were unable to agree upon the terms of a contract with 
your Union, you began to denounce us publicly as “unfair”. 

And ever since early July while you have been walking 
up and down the street with placards and literature at¬ 
tacking us, you have continued to hold your job and receive 
your pay and all the other benefits referred to above. 

Even when you began to put out propaganda which con¬ 
tained many untruths about our Company and great deal 
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of personal abuse and slander, we still continued to treat 
you exactly as before. For it has been our understanding 
that under our labor laws, you have a very great latitude 
in trying to make the public believe that your employer is 
unfair to you. 

Now, however, you have turned from trying to persuade 
the public that we are unfair to you and are trying to per¬ 
suade the public that we give inferior service to them. 

While we are struggling to expand into and develop 
955 a new held, and incidentally losing large sums of 
money in the process, you are busy trying to turn 
customers and the public against us in every possible way, 
even handing out leaflets on the public streets advertising 
that our operations are “second-class”, and endeavoring in 
various ways to hamper and totally destroy our business. 
Certainly we are not required by law or common sense to 
keep you in our employment and pay you a substantial 
salary while you thus do your best to tear down and bank¬ 
rupt our business. 

You are hereby discharged from our employment. Al¬ 
though there is nothing requiring us to do so, and the cir¬ 
cumstances certainly do not call for our doing so, we are 
enclosing a check payable to your order for two weeks’ 
advance or severance pay. 

Very truly yours, 

JeiTerson Standard Broadcasting Company 

By: Charles H. Crutchfield 

Vice President 


Enclosure 
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Exhibit No. G. 0. 2-J 


AM W B T FM 

JEFFERSON STANDARD BROADCASTING 

COMPANY 

Wilder Building Charlotte 2, N. C. 


Charlotte 3-SS33 

Chas. H. Crutchfield 
Vice-President ayid General Manager 

September 3, 1949 

Mr. Leonard Flowers 
Ranlo Station 
Gastonia, N. C. 

Dear Mr. Flowers, 

When you and some of our other technicians commenced 
early in July to picket against this Company, we felt that 
your action was very ill-considered. We were paying you 
a salary of $S5.50 per week, to say nothing of other benefits 
which you receive as an employee of our Company, such 
as time-and-a-half pay for all work beyond eight hours in 
any one day, unlimited sick leave with full pay, liberal life 
insurance and hospitalization, for you and your family, and 
retirement and pension benefits unexcelled anywhere. Yet 
when we were unable to agree upon the terms of a contract 
with your Union, you began to denounce us publicly as 
“unfair”. 

And ever since early July while you have been walking 
up and down the street with placards and literature at¬ 
tacking us, you have continued to hold your job and receive 
your pay and all the other benefits referred to above. 

Even when you began to put out propaganda which con¬ 
tained many untruths about our Company and great deal 
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of personal abuse and slander, we still continued to treat 
you exactly as before. For it lias been our understanding 
that under our labor laws, you have a very great latitude 
in trying to make the public believe that your employer is 
unfair to you. 

Now, however, you have turned from trying to persuade 
the public that we are unfair to you and are trying to per¬ 
suade the public that we give inferior service to them. 

While we are struggling to expand into and develop 
973 a new field, and incidentally losing large sums of 
money in the process, you are busy trying to turn 
customers and the public against us in every possible way, 
even handing out leaflets on the public streets advertising 
that our operations are “second-class”, and endeavoring 
in various ways to hamper and totally destroy our business. 
Certainly we are not required by law or common sense to 
keep you in our employment and pay you a substantial 
salary while you thus do your best to tear down and bank¬ 
rupt our business. 

You are hereby discharged from our employment. Al¬ 
though there is nothing requiring us to do so, and the cir¬ 
cumstances certainly do not call for our doing so, we are 
enclosing a check payable to your order for two weeks’ 
advance or severance pay. 

Very truly yours, 

Jefferson Standard Broadcasting Company 

By: Charles H. Crutchfield 

Vice President 


Enclosure 
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974 Exhibit No. G. C. 3 

WBT WOULD LIKE FOR YOU TO LOOK AT THE 

RECORD 

Jefferson Standard Broadcasting Company 

Nowadays people are hearing so much about labor dis¬ 
putes that we have for some time refrained from saying any¬ 
thing publicly in regard to the attacks which are being made 
against us by a few individuals formerly in our employ¬ 
ment. However, these persons are so persistently circulat¬ 
ing leaflets, letters and other propaganda against our Com¬ 
pany, the Jefferson Standard Broadcasting Company, that 
we feel we should not continue to let their statements go 
unchallenged. 

"We would like it to be known, in the first place, that with 
the great bulk of our employees we have no dispute or dis¬ 
agreement or controversy of any sort. They are pleased 
with their wages and all the other circumstances and con¬ 
ditions of their employment. Our relations with them are 
completely satisfactory. 

The trouble we are having is with some of the men who 
worked for us as technicians, the highest paid group in our 
employment. Back in the early part of this year we were 
negotiating with a local chapter of the International Broth¬ 
erhood of Electrical Workers Union, representing these 
technicians, and trying to work out the terms of a new 
contract with them. 

Disagreement arose principally over the fact that our 
Company as employer considered that it should have the 
right to decide when and whether a man was or was not a 
satisfactory employee. The Union insisted that an outside 
arbitrator should have the power to veto and overrule our 
decisions with respect to such matters. 
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Because of our failure to agree upon this, some of these 
technicians commenced the early part of July to picket 
in front of the building where our studios and offices are 
located—carrying placards and handing out leaflets de¬ 
nouncing our Company as “unfair” to them. Despite this 
action on their part we continued to keep them in our em¬ 
ployment and kept on paying them their regular wages. 

A few weeks thereafter some of these men took a new 
course, and instead of continuing to declare us unfair to 
them, began to proclaim to our customers and to the public 
that our Company operates a very inferior business. They 
not only sought to drag us down in this way but even went 
so far as to ask the Federal Communications Commission 
to revoke our television license, so as to put us completely 
out of business in that field. 

Would you feel like keeping a man in your employment 
and paying him while he did his best to destroy your busi¬ 
ness? That is the case and all there is to the case. 

We feel that these men acted very wrongfully and that 
what they did was wholly without justification. We paid 
some of them $115.50 per week and over all they averaged 
$9S.50 per week. They had three weeks vacation with pay 
each year, unlimited sick leave with pay, hospital, medical, 
life and family insurance and retirement pensions unex¬ 
celled anywhere. 

All such employee benefits we have been keeping up on 
a higher and higher level while struggling at the same time 
against tremendous difficulties to establish in this section 
the very complicated and costly operations of television— 
have meantime announced to the public over and over that 
it would take time before our service in this new field’ 
would be all that either we or the public might desire. 

In spite of these facts the men in question, while on our 
payroll, did all they could to undermine our television oper- 
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ation. If any employer was ever justified in discharging 
employees, we were. 

Should you like to go into this matter or discuss it with 
us in greater detail, we will be glad to do so at any time. 

Jefferson Standard Broadcasting Company 

Nov. 1, 1949 
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Exhibit No. G-. C. 4-A 


WESTERN 

UNION 


Mr. Charles Crutchfield Sept. 6, 1949 

Jefferson Standard Broadcasting Co. 

Wilder Building, Charlotte, N. C. 

As the representative of I.B. of E.W., Local Union 
No. 1229, Charlotte, North Carolina, in the dispute with 
Radio Station WBT regarding terms of a collective bar¬ 
gaining agreement to cover Technicians and Engineers, 
over which you have, in the opinion of the Union, unlawfully 
discharged ten Charlotte citizens from their jobs I propose 
that instead of the Union filing unfair labor practices 
charges against the Jefferson Standard Broadcasting Com¬ 
pany with the National Labor Relations Board of Wash¬ 
ington, D. C. that the following steps be taken to resolve 
the matter; (1) All technicians discharged to be returned 
to their former position immediately without discrimina¬ 
tion or prejudice. (2) Question of whether or not the dis¬ 
charges are warranted be submitted to an impartial arbi¬ 
trator designated by Governor Kerr Scott of North Caro¬ 
lina. The Union agrees to accept as final the decision of 
the impartial arbitrator. (3) Upon settlement of the dis¬ 
charge questions, the parties shall enter into collective bar¬ 
gaining conferences, in good faith, to reach an understand¬ 
ing on all points in dispute. In the meanwhile all picketing 
of the studios of WBT by the Union will be discontinued. 

John A. Thompson 

International Representative 

I.B. of E.W. 


Mecklenburg Hotel 
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Exhibit No. G. C. 4-B 


WESTERN 

UNION 

LD43 NL PD 

Charlotte NCar Sep 6 1949 
John A Thompson 

International Representative IBEW Mecklenburg Hotel 
Charlt 

Re vour telegram. We discharged the ten men vou refer 
to for just and compelling reasons and we are not willin 
to have them back in our employment. Our understandin 
is that National Labor Relations Board is set up by law as 
proper agency to inquire into this matter. 

Jefferson Standard Broadcasting Company 
Charles H. Crutchfield 


51 OP 


bo to 
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Exhibit No. G. C. 6 


WBTV 

CHARLOTTE, NORTH CAROLINA 
Established 1949 

The Television Operation 
of 

JEFFERSON STANDARD 
BROADCASTING COMPANY 

Telephone 

3-SS33 

Business Office 

Wilder Building, Charlotte, N. C. 

Studios and Transmitter 
Spencer Mountain, Gaston County, N. C. 

RATE CARD NO. 

2 

Effective November 1, 1949 

This rate card is published for the convenient reference of 
advertisers and agencies and is not to be considered 
as an offer of facilities 

GENERAL INFORMATION 

1. Frequency — Power — Time 

Effective radiated power: 

Video—16,300 watts 
Audio—8,200 watts 

Frequency—60-66 megacycles; channel 3 
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Antenna height 1135 feet above average surrounding 
terrain 

Regular operating schedule: 12 noon to 10 PM: sub¬ 
ject to change without notice 

Network affiliation: CBS, NBC, ABC and Dumont 

2. Commercial Time Allotment: 

NAB Standards 

3. Newsservices: 

Complete wire services 
Daily picture features 

4. Music Clearance: 

Rates include music copyright license fee 

5. Talent and Production : 

Cost of talent and services of Program and Production 
department submitted on request 

6. Transcriptions : 

Equipped to handle 33-1/3 and 78 rpm vertical and 
lateral transcriptions. Phonograph records and tran¬ 
scriptions acceptable. RCA equipment used. 

7. Transcription Library Services: 

Associated; World 

8. Technical Equipment: 

Two 16 mm film projectors 
2" x 2" slide projector 
Multiscope 

9. Foreign Languages : 

Not available 
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10. Unacceptable Products: 

No liquor; beer and light wines acceptable subject 
copy approval and program content. 

11. Political telecasts: 

One-time, open rate, commissionable. Programs of 
five minutes or more only. Sale of political time sub¬ 
ject to standard conditions in effect on WBT. 

Details on request. 

12. Commissions and Discounts: 

Agency commission of 15% of station time to recog¬ 
nized agencies 

Invoices rendered and payable weekly unless specific 
other arrangements made in advance. 

No cash discount 

Broadcasts under Section One may not be combined 
with broadcasts under Section Two, and vice versa, to 
obtain lower frequency rates 

13. Contract Requirements : 

All contracts subject to renewal at the end of 52 weeks 
Effective with contracts dated on or after October 1, 
1949, all rates are guaranteed for duration of contract 
up to 26 weeks from effective date of any increase 

Contracts subject to cancellation on two weeks written 
notice 

Cancelled contracts subject to short rate 

14. Closing time: 

All commercial material must be received 72 hours 
before telecast time. 

15. MULTISCOPE TELECASTING SERVICES 
AVAILABLE. RATES ON REQUEST. 
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Section One 


PROGRAM RATES 
(film only) 


Length of 
Broadcast 
(Minutes) 

l 

Time 

26 

Times 

Per Broadcast 

O- 

Times 

104 

Times 

208 

Times 

Class “A 

” : Mondav through Friday 6 P. M. to 

11 P. M.; 

Saturday, 

Sunday 12 Noon to 11 P. M. 



60 

$175.00 

$166.25 

$157.50 

$153.12 

$148.75 

40 

$140.00 

$133.00 

$126.00 

$122.50 

$119.00 

30 

$105.00 

$ 99.75 

$ 94.50 

$ 91.S7 

$ 

89.25 

20 

$ S7.50 

$ S3.12 

$ 7S.75 

$ 76.56 

$ 

74.37 

15 

$ 70.00 

$ 66.50 

$ 63.00 

$ 61.25 

$ 

59.50 

10 

$ 61.25 

$ 5S.19 

$ 55.12 

$ 53.59 

$ 

52.06 

5 

$ 52.50 

$ 49.S7 

$ 47.25 

$ 45.94 

$ 

44.62 

Class “B’ 

All other periods 





60 

$105.00 

$ 99.75 

$ 94.50 

$ 91.87 

$ 

89.25 

40 

$ 84.00 

$ 79.S0 

$ 75.60 

$ 73.50 

$ 

71.40 

30 

$ 63.00 

$ 59.85 

$ 56.70 

$ 55.12 

$ 

53.55 

20 

$ 52.50 

$ 49.87 

$ 4 1 .25 

$ 45.94 

$ 

44.62 

15 

$ 42.00 

$ 39.90 

$ 37.80 

$ 36.75 

$ 

35.70 

10 

$ 36.75 

$ 34.91 

$ 33.07 

$ 32.16 

$ 

30.24 

5 

$ 31.50 

$ 29.92 

$ 2S.35 

$ 27.56 

$ 

26.77 



Section Two 





ANNOUNCEMENT RATES 
(slide or film only) 

Class “ A”: Monday through Friday 5:59 P. M. to 11 P. M.; 
Saturday. Sunday 11:59 A. M. to 11 P. M. 

1 Minute 

or less $ 35.00 $ 33.25 $ 31.50 $ 30.62 $ 29.75 

Class “B”: All other periods 
1 Minute 

or less $ 21.00 $ 19.95 $ 18.90 


$ 18.37 $ 17.85 
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STATION PERSONNEL 

President 
J. M. Bryan 

Vice President & General Manager 
Chas. H. Crutchfield 

Gen’l. Manager and Director of Television 
Larry Walker 

General Sales Manager 
Keith S. Byerly 

Local Sales Manager 
Wallace J. Jorgenson 

Promotion Manager 
J. Robert Covington 

Chief Engineer 
M. J. Minor 

REPRESENTATIVES 

RADIO SALES 

485 Madison Avenue 
New York City 

410 North Michigan Avenue 
Chicago, Illinois 

6121 Sunset Boulevard 
Hollywood, California 

Palace Hotel 

San Francisco, California 

902 Fisher Building 
Detroit, Michigan 

Suite 903 

63 South Main Street 
Memphis, Tennessee 
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979 Exhibit No. G. C. 7 

CHARLOTTE, N. C. 

AUGUST, 1949 

WBTV 
Channel 3 


How About Fall and Winter Programs? 

We at WBTV realize that our summer schedule 
has not been all that was desired. Therefore, we 
are distributing this neiv fall-winter schedule in 
order to acquaint the public with the star-studded 
programs to be Telecast by WBTV during the 
1949-50 season starting late next month. 


6:30 P. M. 
6:45 P. M. 
7:00 P. M. 
7:30 P. M. 
8:00 P.M. 

8:30 P.M. 
9:00 P.M. 

9:30 P.M. 
10:00 P.M. 
11:00 P. M. 


6:30 P.M. 
6:45 P. M. 
7:00 P.M. 
7:30 P. M. 
8:00 P.M. 
9:00 P. M. 
9:30 P.M. 
10:00 P. M. 


M 0 N D A Y 

Lucky Pup (IP AN A) 

WBTV Telenews 

Kukla, Fran & Ollie (RCA VICTOR) 
To be announced 

Silver Theatre (INTERNATIONAL 

SILVER) 

Who Said That? (CROSLEY) 

Jinx Falkenberg and Tex McCrary 

(PHILIP MORRIS) 
The Goldbergs (GENERAL FOODS) 

Studio One (WESTINGHOUSE) 

Sign Off 


TUESDAY 

Lucky Pup (IP AN A) 

WBTV Telenews 


Kukla, Fran & Ollie (RCA VICTOR) 
Ed Wynn Show (SPEIDEL) 

Milton Berle Show (TEXACO) 

We The People (GULF OIL COMPANY) 
Life of Riley (PABST BLUE RIBBON) 
Sign Off 
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6:30 P. M. 
6:45 P. M. 
7:00 P. M. 
7:30 P. M. 
7:45 P. M. 
8:00 P.M. 

9:00 P. M. 

9:30 P.M. 
10:00 P.M. 


6:30 P.M. 
6:45 P. M. 
7:00 P.M. 
7:30 P. M. 
8:00 P. M. 
9:00 P.M. 
9:30 P. M. 


Exhibit Torn 
6:45 P. M. 

7:00 P. M. 

7:30 P. M. 

8:00 P. M. 
8:30 P.M. 

9:30 P. M. 
10:00 P.M. 


6:30 P.M. 
6:45 P.M. 
7:00 P. M. 


WEDNESDAY 
Lucky Pup (IP AN A) 

WBTV Telenews 

Kukla, Fran & Ollie (RCA VICTOR) 
Uncle George 
Paradise Isle 

Arthur Godfrey & His Friends 

(CHESTERFIELD) 
Ed Dunninger Show (BIGELOW 

CARPETS) 

The Clock (LEVER BROS.) 

Sign Off 

THURSDAY 

Lucky Pup 
WBTV Telenews 
Kukla, Fran & Ollie 

Olsen & Johnson Show 
Crusade in Europe 
Sign Off 

FRIDAY 

Here 

WBTV Telenews 
Kukla, Fran & Ollie 
To be announced 
I Remember Mama (GENERAL FOODS) 
Camel Cigarette Show (No program 

decision as yet) (CAMEL) 
Ford Theatre (FORD DEALERS) 

Sign Off 

SATURDAY 

Sports Program 
WBTV Telenews 
Hopalong Cassidy 


(IP ANA) 

(RCA VICTOR) 

(BUICK) 

(TIME-LIFE) 

(IP ANA) 
(RCA VICTOR) 


(ADMIRAL) 
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8:00 P. M. 


9:00 P. M. 
10:30 P. M. 


Ken Murray’s Blackouts (Murray has 
just completed 11 year run, uninter¬ 
rupted, at theatre in Hollywood. Pro¬ 
gram will be variety type such as 
Berle.) 

Television Theatre (Currently on 
WBTY Friday from S:00-9:30 P. M.) 
Sign Off 


6:30 P. M. 
7:30 P. M. 

8:00 P. M. 
9:00 P. M. 

10:00 P. M. 


S U N D A Y 

Philco Playhouse (PHILCO) 

Perry Como & Chesterfield Supper Club 

(CHESTERFIELD) 

Toast of the Town 

Fred Waring Show (GENERAL 

ELECTRIC) 

Sign Off 


IN ADDITION—the following shows are confirmed 
but not yet scheduled: 

AMOS ‘ N’ ANDY 
L U M ‘ N’ ABNER 
BURNS AND ALLEN 
BING CROSBY 


TAKE A TIP . . . 

Have your dealer install your TV set at once—you won’t 
want to miss a single one of these top TV shows! 

Jefferson Standard Broadcasting Company 
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9S6 Exhibit No. G. C. 10-A 

NOT GUILTY 

Ten Unjustly Discharged Technicians Ruled 
Not Guilty of Misconduct 

Art Charged By 

JEFFERSON STANDARD ... (WBT) 

The Employment Security Commission of North Carolina 
meeting in full session has ruled that the ten technicians 
unjustly discharged by Jefferson Standard (WBT) were 

Not Guilty of Misconduct 

but discharged while active in a labor dispute. The Com¬ 
pany’s claim of misconduct, if upheld by the Employment 
Commission, would have disqualified the discharged techni¬ 
cians from receiving unemployment compensation. The 
right of free speech as guaranteed by the Constitution of 
the United States has again been upheld. The Employment 
Commission is composed of two employer members, two 
labor members, two public members and an impartial chair¬ 
man. 

The Ten Technicians Were 

Peacefully Picketing, Without Striking 

the studios of Jefferson Standard (WBT) when in the 
middle of the night, without notice, hearing or consideration 
they w r ere unjustly discharged. Publicizing of the dispute 
began wdien Jefferson Standard (WBT) refused to either 
agree to a just discharge clause or submit the matter to an 
impartial arbitrator. 

When All The Facts Are Known No Other Decision 
Can Be Rendered But ... NOT GUILTY 

RADIO BROADCAST TECHNICIANS 
LOCAL UNION NO. 1229 

International Brotherhood of Electrical Workers (AFL) 
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Exhibit No. G. C. 10-B 

What’s Cooking? 


Ques. What’s cooking at Radio Station WBT ? 

A ns. Ten peacefully picketing engineers have been un¬ 

justly discharged. 

Ques. Why were the engineers picketing the studios of 
WBT ? 

Ans. In protest to the lack of job security. 

Ques. Why didn’t the engineers strike? 

Ans. They did not want to interrupt your favorite radio 
program, or retard the coming of television to 
Charlotte, because of their dispute with the man¬ 
agement of AVBT. 

Ques. Will the Union arbitrate the dispute? 

Ans. Yes. The Union has offered to arbitrate the dispute 
before an impartial arbitrator appointed by Gov¬ 
ernor Kerr Scott but the management of WBT 
has refused to arbitrate. 

Ques. Why won’t the management of WBT arbitrate? 

Ans. We feel their refusal to arbitrate indicates they 
know they have unjustly discharged these engi¬ 
neers and will not let an impartial arbitrator de¬ 
cide the question. 

Ques. What can I do to help ? 

Ans. Contact the management of WBT and request that 
they reinstate the unjustly discharged engineers. 
Also contact the advertisers of WBT and request 
that they contact WBT. Your help will be great¬ 
ly appreciated by the engineers who have night 
and day, Sundays and holidays, worked faithfully 
to bring you your favorite radio programs. 


RADIO BROADCAST TECHNICIANS 
L. U. No. 1229, International Brotherhood of Electrical 

Workers, AFL 
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Exhibit No. G. C. 10-C 


WBT Unjustly 
Discharges 
Ten Engineers 


Without consideration, without notice, Mr. Chas. Crutch¬ 
field, Vice President of the Jefferson Standard Broadcast¬ 
ing Company, in the dead of night, unjustly discharged the 
ten engineers, who for the past two months, have been 
peacefully picketing the Studios of Radio Station WBT. 
The unjust discharge of the ten engineers has proven to the 
public that these men were right in advising the public of 
the unfairness of the management of WBT. The union has 
requested that Mr. Crutchfield immediately reinstate the 
unjustly discharged engineers and let an impartial arbitra¬ 
tor appointed by Governor Kerr Scott fairly decide the ques¬ 
tion. Mr. Crutchfield refuses to rehire the picketing engi¬ 
neers and will not let an impartial arbitrator fairly settle 
the dispute. 

We ask your help in demanding that the Jefferson Standard 
Broadcasting Company re-employ the unjustly discharged 
engineers. 


RADIO BROADCAST TECHNICIANS 

Local Union No. 1229, International Brotherhood of 
Electrical Workers, AFL 
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989 Exhibit No. G. C. 10-D 

Is Charlotte A 
Second-Class City? 

You might think so from the kind of Television programs 
being presented by the Jefferson Standard Broadcasting 
Co. over WBTV. Have you seen one of their television pro¬ 
grams lately? Did you know that all the programs presented 
over WBTV are on film and may be from one day to five 
years old. There are no local programs presented by 
WBTV. You cannot receive the local baseball games, foot¬ 
ball games or other local events because WBTV does not 
have the proper equipment to make these pickups. Cities 
like New York, Boston, Philadelphia, Washington receive 
such programs nightly. Why doesn’t the Jefferson Stand¬ 
ard Broadcasting Company purchase the needed equipment 
to bring you the same type of programs enjoyed by other 
leading American cities? Could it be that they consider 
Charlotte a second-class community and only entitled to the 
pictures now being presented to them ? 


WBT TECHNICIANS 
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Exhibit No. G. C. 10-E 


Notice To Public! 


You As A Listener To Kadio Station WBT 

Charlotte, North Carolina, should be acquainted with the 
facts concerning the labor dispute between the 

Jefferson Standard Broadcasting Co. 

and Radio Broadcast Technicians Local Union No. 1229 of 
the International Brotherhood of Electrical Workers 
(AFL). 

The Technicians At Radio Station WBT 

Are peacefully picketing the station in an effort to acquaint 
the public with our dispute. 

This organization has had a working agreement covering 
all Technicians with Radio Station WBT for the past 10 
years, and up to this year our Labor Relations have been 
very satisfactory. However, during negotiations of a new 
agreement in January of this year the Company insisted 
that we insert a clause regarding discharges, “in that they 
would have the right to discharge any Technician, whether 
JUST or UNJUST, and we would be forced to accept their 
decision without recourse.’ 7 This clause has been rejected 
by the entire membership. Although, we realize that the 
Company should have the right to discharge any Technician 
for JUST CAUSE, our contention is that if a man has been 
discharged unjustly the matter should be appealed to the 
National Labor Relations Board, an agency set up by the 
Labor Laws of the Nation to dispose of such matters and 
the decision of the NLRB will be accepted by both parties 
to the agreement. 

This The Company Will Not Agree To 


WBT Management Has Refused To Renew 
Last Year’s Agreement 
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Exhibit No. G. C. 10-F 

Notice To Public! 


You As A Listener To Radio Station WBT 

Charlotte, North Carolina, should be acquainted with the 
facts concerning the labor dispute between the 

Jefferson Standard Broadcasting Co. 

and Radio Broadcast Technicians Local Union No. 1229 of 
the International Brotherhood of Electrical Workers 
(AFL). 

The Technicians At Radio Station WBT 

Are peacefully picketing the station in an effort to acquaint 
the public with our dispute. 

This organization has had a working agreement covering 
all Technicians with Radio Station WBT for the past 10 
years, and up to this year our Labor Relations have been 
very satisfactory. However, during negotiations of a new 
agreement in January of this year the Company insisted 
that we insert a clause regarding discharges, “in that they 
would have the right to discharge any Technician, whether 
JUST or UNJUST, and we would be forced to accept their 
decision without recourse.” This clause has been rejected 
by the entire membership. Although, we realize that the 
Company should have the right to discharge any Technician 
for JUST CAUSE, our contention is that if a man has been 
discharged unjustly the matter should be appealed to the 
National Labor Relations Board, an agency set up by the 
Labor Laws of the Nation to dispose of such matters and 
the decision of the NLRB will be accepted by both parties 
to the agreement. 

This The Company Will Not Agree To 


WBT Management Has Refused To Renew 
Last Year’s Agreement 
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Exhibit No. G. C. 10-G 

Notice To Public! 


You As A Listener To Radio Station WBT 

Charlotte, North Carolina, should be acquainted with the 
facts concerning the labor dispute between the 

Jefferson Standard Broadcasting Co. 

and Radio Broadcast Technicians Local Union No. 1229 of 
the International Brotherhood of Electrical Workers 
(AFL). 

The Technicians At Radio Station WBT 

Are peacefully picketing the station in an effort to acquaint 
the public with our dispute. 

This organization has had a working agreement covering 
all Technicians with Radio Station WBT for the past 10 
years, and up to this year our Labor Relations have been 
very satisfactory. However, during negotiations of a new 
agreement in January of this year the Company insisted 
that we insert a clause regarding discharges, “in that they 
would have the right to discharge any Technician, whether 
JUST or UNJUST, and we would be forced to accept their 
decision without recourse.” This clause has been rejected 
by the entire membership. Although, we realize that the 
Company should have the right to discharge any Technician 
for JL'ST CAL T SE, our contention is that if a man has been 
discharged unjustly the matter should be appealed to the 
National Labor Relations Board, an agency set up by the 
Labor Laws of the Nation to dispose of such matters and 
the decision of the NLRB will be accepted by both parties 
to the agreement. 

This The Company Will Not Agree To 


WBT Management Has Refused To Renew 
Last Year’s Agreement 
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Exhibit No. G. C. 10-H 

Notice To Public! 


We Feel That You As A Listener ok 
Radio Station WBT, 

Charlotte, North Carolina, should be acquainted with the 
facts concerning the Labor Dispute between the Jefferson 
Standard Broadcasting Company and Radio Broadcast 
Technicians Local Union No. 1229 of the International 
Brotherhood of Electrical Workers (AFL). 

The Technicians At Radio Station WBT Ark 
XOT OX STRIKE 

at the present time, although they are daily picketing the 
station. We have refrained from striking because we do not 
desire to interrupt the daily programs broadcast by WBT 
or to retard the coming of Television to Charlotte. Peace- 
ful picketing of WBT is being carried on in an effort to 
acquaint the public with our dispute. It is our feeling that 
you should not be inconvenienced because of our dispute 
with the management of Radio Station WBT. Further, we 
are not trying to prevent any of the employes of WBT from 
performing their regular duties. 

In An Effort To Reach An Agreement With WBT 

the Technicians have agreed to abandon their wage increase 
demands and other changes desired. In fact, we have 
offered to renew last year’s agreement for another year. 
The Company has refused to do this. Management of WBT 
demands they have the right to discharge any technician 
for any reason whether just or unjust. Further, the Com¬ 
pany refuses to permit an arbitrator to rule whether the 
Company was justified in such action. We consider this 
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UNFAIR and will not agree to such a proposition. Also, we 
believe you consider such treatment unfair and will sup¬ 
port us in our protest. 

Our Purpose Is to Call Your Attention to the 

Basic Facts 

involved and to solicit your support in any way possible, to 
bring about an early settlement of the dispute. 

Sincerely Yours, 

RADIO BROADCAST TECHNICIANS 

Local Union No. 1229, International Brotherhood of 
Electrical Workers, Affiliated with the American 
Federation of Labor. 
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994 Exhibit No. G. C. 10-1 

Is Job Security 
important to you? 


Job security to the average working man or woman 
is necessary for peace of mind and some measure of secur¬ 
ity in facing the future. Without job security your plans 
for the future mean nothing as your employer can destroy 
them without due consideration for your competency, length 
of service, etc. We believe that no one should be discharged 
unjustly. 

For the past several years the technicians employed 
by the Jefferson Standard Broadcasting Company at Radio 
Station WBT in Charlotte, North Carolina, have enjoyed 
job security through an agreement between our employer 
and the International Brotherhood of Electrical Workers 
(AFL). Our agreement provided that if any technician 
were unjustly discharged the matter could be taken to arbi¬ 
tration. This year the Jefferson Standard Broadcasting 
Company demands that the company be permitted to dis¬ 
charge any technician for any reason, just or unjust. The 
technicians at WBT will not agree to such a proposition. 

As you know the Jefferson Standard Broadcasting 
Company is a subsidiary of the Jefferson Standard Insur¬ 
ance Company of Greensboro, North Carolina; also the 
Pilot Life Insurance Company of Greensboro, North Caro¬ 
lina, is another subsidiary. WE BELIEVE THAT JOB 
SECURITY CAN BE SECURED FOR ALL EM¬ 
PLOYEES OF THE ABOVE MENTIONED COM¬ 
PANIES THROUGH COLLECTIVE ORGANIZATION. 
The IBEW does not organize insurance employees, as we 
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are an electrical organization, but we will be happy to put 
you in touch with the same AFL organization organizing 
the Prudential employees. All inquiries will be kept strictly 
confidential. Please contact. 


RADIO BROADCAST TECHNICIANS 
Local Union No. 1229, International Brotherhood 
of Electrical Workers, AFL 
P. 0. Box 688, Charlotte, North Carolina 
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Exhibit No. G. C. 39 


EMPLOYMENT SECURITY COMMISSION OF 
NORTH CAROLINA UNEMPLOYMENT 
COMPENSATION DIVISION 

RALEIGH, NORTH CAROLINA 

Notice of Layoff with Possible Disqualification 
or Ineligibility Condition 

1.Leonard Van Flowers. 2. 239-10-6219 .... 

Worker’s Name Social Security No. 

3. 9/3.1949. 4. 9/6.1949 

Last Day Worked Date of Report 

5. Place of employment, if different 

from employer’s address below:. 

6. The worker whose name is entered above has been laid 

off under the conditions shown below (check condition) 

j | (a) No work available (L T se only when wages in lieu 
of notice are paid) 

[x] (b) Discharge for misconduct (connected with his 
work) (Explain below in item 8 “Remarks”) 

Q (c) Voluntarily quit (without good cause attribut¬ 
able to employer) (Explain below in item 8 “Re¬ 
marks”) 

j~~) (d) Labor dispute in this establishment (see Instruc¬ 
tions to Employer, Item 6 on reverse side) 

j [ (e) Disability in connection with work, including oc¬ 
cupational disease 

Q (f) Other disability (sickness or injury) 

f~l (g) Unexplained absence (explain below in Item 8, 
“Remarks”) 

[~1 (h) Other (explain below in Item 8, “Remarks”) 
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7. Has this worker received wages in lieu of notice? Check 
one ( ) No (x) Yes 

Amount $.171.00.equal to.two.week’s 

pay, voluntarily paid by the company, from. 

. to . 

8. Remarks:. 


9. I certify that to the best of my knowledge and belief the 
information entered above is true and correct. Employer’s 
name, number, and address: 

73-60-030 

JEFFERSON STANDARD BROADCASTING CO. 
RADIO STATION WBT 
WILDER BUILDING 
CHARLOTTE, NORTH CAROLINA 

By.Chas. H. Crutchfield_ Title— Vice-President.... 
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Exhibit No. 42-A 

Budget Bureau No. 64-R001.1. 
Approval expires Nov. 30. 1949. 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 


Second Amended 

IMPORTANT—READ CAREFULLY 

Do Not Write In This Space 

Where a charge is filed by a labor organization, or an indi¬ 
vidual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
partv and any national or international labor organiza¬ 
tion of which it is an affiliate or constituent unit have 
complied with section 9 (f), (g), and (h) of the Na¬ 
tional Labor Relations Act. 

Case No. 

34-CA-170 

Date Filed: Amend: Amend: 
9-13-49 3-14-50 6-26-50 

Compliance Status Checked 

By: 7-20-50 /s/G.S. 

INSTRUCTIONS.—File an original and 4 copies of this charge with 
the NLRB regional director for the region in which the alleged 
unfair labor practice occurred or is occurring. 


1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 


Name of Employer 

JEFFERSON STANDARD BROADCASTING COMPANY 

Number of Workers 
Employed 26 

Address ok Establishment (Street and number, city, zone, 
and State) 

WILDER BUILDING, SOUTH TRYON STREET 
CHARLOTTE, NORTH CAROLINA 

Nature of Employer’s 
Business 

Commercial Broadcasting 


The above-named employer has engaged in and is engaging in unfair labor practices with¬ 
in the meaning of section 8 (a), subsections (1) and .(5).of the National 


(List subsections) 

Labor Relations Act, and these unfair labor practices are unfair labor practices affect¬ 
ing commerce within the meaning of the act. 

2. Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, 
places, etc.) 

Since March 6, 1950, the Company, through its officers and agents, has refused to 
bargain collectively with the duly certified agent of its employees—Local Union 1229, 
International Brotherhood of Electrical Workers (AFL). 

By this and other acts the Company has denied its employees the rights guaranteed 
them by the National Labor Relations Act as amended. 

3. Full Name of Labor Organization, Including Local Name and Number, or Person Filing 
Charge 


1019 

Form NLRB-501 
(12-48) 


Local Union 1229, International Brotherhood of Electrical Workers 

4. Address (Street and number, city, zone, and State) Telephone No. 

500 Queens Road, Charlotte 7, North Carolina 2-4055 

5. Full Name of National or International Labor Organization of Which It Is an Affiliate 
or Constituent Unit (To be filled in when charge is filed by a labor organization) 

International Brotherhood of Electrical Workers, (AFL) 


6 . 


Address of National or International, if any (Street and number, 
city, zone, and State) 

122 Fifteenth Street, N. W., Washington 5, D. C. 


Telephone No. 

District 3770 


7. DECLARATION 


I declare that I have read the above charge and that the statements therein are true to the 
best of my knowledge and belief. 


June 24, 1950. 

(Date) 


By .HENRY F. ADAIR. 

(Signature of representative of person (.ling charge) 

.International Representative. 

(Title, if any) 


WILLFULLY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND 
IMPRISONMENT (U. S. CODE. TITLE 18. SECTION 80) 


















255 


1022 Exhibit No. 43-A 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS 

500 Queens Road, Charlotte, N. C. 

Mobile, Alabama 
May 10, 1950 

Mr. Charles Crutchfield 

Jefferson Standard Broadcasting Co. i 

Wilder Building, South Tryon Street 
Charlotte, North Carolina 

Dear Mr. Crutchfield: 

This is to remind you of your promises to set a time, 
date and place that representatives of Jefferson Standard 
Broadcasting Company would meet with representatives of 
Local Union 1229, I.B.E.W. and resume negotiations. 

Kindly give this your immediate attention. Local Union 
1229 is ready and willing to meet with you at any reason¬ 
able time and place. We suggest that you meet with us on 
May 22,1950 at 10:00 A. M. in your office. 

Yours truly, 

Henry F. Adair 
International Representative 
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1023 Exhibit No. 43-B 

WBT WBT-FM WBTV 

JEFFERSON STANDARD 
BROADCASTING COMPANY 
Wilder Building Charlotte 2, N. C. 


Charlotte 3-8S33 

Mr. Henry F. Adair May 13,1950 

500 Queens Road 
Charlotte 
North Carolina 

Dear Mr. Adair, 

On Monday of this week I received from you a copy of a 
charge dated May 5, 1950, which, as I understand, you have 
filed with the National Labor Relations Board in behalf 
of your Union. While I was away from town yesterday my 
office received your letter dated May 10. The envelope in 
which the copy of the charge came to me was postmarked 
Little Rock, Arkansas, and the envelope containing your 
letter of May 10 is postmarked Mobile, Alabama. I assume, 
however, that in writing you I should address you at your 
home here in Charlotte. 

The charge which you have filed says that since March 6, 
1950, this Company has refused to bargain with Local 
Union 1229, International Brotherhood of Electrical 
Workers, AFL. This is not correct. Our Company has not, 
in fact, refused to bargain with your Union at any time. 
The circumstances with respect to our engaging in bargain¬ 
ing, in regard to a contract to succeed the one which expired 
on January 31,1949, have been as follows. 

Bargaining conferences were conducted by representa¬ 
tives of our Company and representatives of your Union 
for many days during January of 1949. On January 31 a 
contract had not been arrived at and at the suggestion of 
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Mr. Lee, your International Representative, the negotia¬ 
tions were suspended. Thereafter, during June, I believe, 
and early July bargaining as resumed but substantially 
the same matters remained unresolved as before and both 
sides recognizing that there seemed to be no prospect of 
arriving at a contract, the negotiations were abandoned by 
mutual consent. 

1024 After that there was no further request for, or move 
toward, bargaining by either side until the early part 
of March, 1950, when, as I understand it, you got in touch 
with the Company and requested collective bargaining. At 
that time I was just beginning to recuperate from a serious 
operation and it is my understanding that Mr. Larry 
Walker told you that consideration could not be given to 
your request until I was able to return to my office and 
resume my duties. 

I had not yet returned to my office when the hearing before 
the NLRB Trial Examiner, in the case brought against the 
Company by your Union, commenced on March 13. While 
that hearing was in progress you spoke to me in the corridor 
at the Post Office Building and told me that you would 
like to go into the bargaining matter with me as soon as pos¬ 
sible. I replied that I was not able to give any consideration 
to the matter at that time and that I would appreciate your 
getting in touch with me in regard to it after I had returned 
to my office and gone back to work. Thereafter, substanti¬ 
ally the same conversation was repeated between us a few 
days later in the corridor at the County Court House. On 
the same day, or the next day, upon the advice of my 
doctor, I left Charlotte and was away for several weeks. 
My information is that during my absence you did not 
communicate with the Company and since my return I 
have not heard from you in any way until this week. In 
accordance with my two conversations with you at the Post 
Office Building and at the County Court House, I expected 
you to get in touch with me further if and when you desired 
to take up the question of new bargaining negotiations. 
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Your letter of May 10 seems to imply that as a result of 
our conversations I was to take the initiative in communi¬ 
cating with you. This, however, is not correct. Our conver¬ 
sations were as I have stated above. 

Furthermore, there seems to be an inconsistency between 
your charge and your letter, for your charge states that we 
have refused to bargain, while your letter undertakes to 
remind me of my “promises to set a time, date and place” 
for bargaining. 

1025 And finally, since you say you are writing to “re¬ 
mind” me of this bargaining matter, I do not see 
why you would not so write me before filing a charge with 
the Labor Board, instead of first filing a charge and then 
writing to “remind” me. 

However all this may be, it is clear that you desire our 
Company to engage in bargaining with your Union at the 
present time. I am now back at work, have fully resumed 
my duties, and we have, therefore, now proceeded to give 
thorough consideration to the question of entering into bar¬ 
gaining with your Union at this time. 

In view of the fact that we bargained fully and in good 
faith with your Union for several months in an effort to 
arrive at a contract but without success and in view of the 
fact that since then events have occurred and information 
has been brought to our attention from which it seems likely 
that your Union does not now represent a majority of our 
technical employees, we respectfully request you to furnish 
us with such evidence or proof as you may be able to 
furnish that you do now represent a majority of these 
employees. 

Very truly yours, 

Jefferson Standard Broadcasting Company 
By: Vice President 



1164 nlrb-760 
(9-48) 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Case No. 34-RC-106 
Date issued May 2,1949 

Type of election 
(Check one): 

□ Consent 
f~l Stipulated 
[x] Board ordered 

TALLY OF BALLOTS 

The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
election held in the above case, and concluded on the date 
indicated above, were as follows: 

1. Approximate number of eligible voters. 16 

2. Void ballots... 0 

3. Votes cast for Local Union #1229, International 

Brotherhood of Electrical Workers, A. F. L. 12 

4 Votes cast for..... — 

5. Votes cast for_ — 

6. Votes cast against participating labor organiza¬ 


tion (s) __ 2 

7. Valid votes counted (sum of 3, 4, 5, and 6). 14 

8. Challenged ballots . 0 


In the Matter of 
Jefferson Standard Broad¬ 
casting Company 

Employer 

and 

Local Union #1229, Interna¬ 
tional Brotherhood of 
Electrical Workers, A.F.L. 

Petitioner 
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9. Valid votes counted plus challenged ballots (sum 
of 7 and 8) ... 14 

10. Challenges are (not) sufficient in number to affect 
the results of the election. 

11. A majority of the valid votes has been cast 
for Local Union #1229, International Brother¬ 
hood of Electrical Workers, A. F. L. 

For the Regional Director 

Albert Yanah 

The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 

For Jefferson Standard For 
Broadcasting Company 

Benjamin W. Yendle 

For Local Union #1229, In¬ 
ternational Brotherhood 

of Electrical Workers, - 

A. F. L. 


Walter S. Hill 
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1165 Form NLRB-765a rd-bm-rd 

United States of America 
National Labor Relations Board 


Jefferson Standard Broadcasting Com¬ 
pany Employer 

and 

Local Union #1229, International 
Brotherhood of Electrical Workers, 
A. F. of L. Petitioner 


Case No. 
34-RC-106 


CERTIFICATION OF REPRESENTATIVES 

An election having been conducted in the above matter by 
the undersigned Regional Director of the National Labor 
Relations Board pursuant to the Board’s direction, and 
in accordance with the Rules and Regulations of the Board, 
and it appearing from the Tally of Ballots that a collective 
bargaining representative has been selected, and no objec¬ 
tions having been filed by any of the parties within the time 
provided therefor. 

Pursuant to the authority vested in the undersigned by 
the National Labor Relations Board, 

IT IS HEREBY CERTIFIED that Local Union #1229, 
International Brotherhood of Electrical Workers, 
A. F. of L. 

has been designated and selected by a majority of the em¬ 
ployees of the above-named Employer, in the unit hereto¬ 
fore found by the Board to be appropriate, as their repre¬ 
sentative for the purposes of collective bargaining, and that, 
pursuant to Section 9(a) of the Act as amended, the said 
organization is the exclusive representative of all the em¬ 
ployees in such unit for the purposes of collective bargain- 
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ing with respect to rates of pay, w'ages, hours of employ¬ 
ment and other conditions of employment. 

Signed at Winston-Salem, N. C., this 9th day of May, 1949. 

On behalf of: 

National Labor Relations Board 
John A. Penello 

Regional Director for 5th Region 
National Labor Relations Board. 
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Exhibit No. R-2 
August 6, 1949. 


Federal Communications Commission 
New Post Office Building 
Washington 25, D. C. 

Oentlemen: 


The Citizens of Charlotte have been looking with antici¬ 
pation for several months to the coming of Television in 
this area, however it is here, BUT IN NAME ONLY. 


In talking to various dealers of Television Receivers, we 
find that they as well as the general public are very much 
disappointed in the type and quality of programs being 
broadcast by the local Television outlet, too, the dealers 
have stocked their showrooms with television receivers, but 
are unable to move them due to the fact that the general 
public is complaining about the program material now being 
presented. 

We feel that the local outlet is not utilizing the full facili¬ 
ties as granted in the license, we therefore respectfully re¬ 
quest, unless they take advantage of situation, that the 
television channel be granted to someone who will. 


Sincerely yours, 


•cc/ Sou Radio Corp. 
RCA Service Co. 
Chapman & Wil¬ 
helm Co. 

Sou Hdw Co. 


S. L. Hicks, Business Manager 
Local Union No. 1229, 
International Brotherhood of 
Electrical Workers. 
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Louis Sherman, 
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RANSDELL INCORPORATED. WASHINGTON. D. C. 

! 


*>IT 



STATEMENT OF QUESTIONS PRESENTED 

(1) The primary question presented by this case is 
whether the publication of a true handbill by employees 
engaged in a labor dispute commenting fairly but adversely 
on the quality of the employer’s television operations is a 
protected concerted activity under Section 7 of the Labor- 
Management Relations Act, 1947. 

(2) A secondary question in the case is whether the evi¬ 
dence in the record would support a finding that two of the 
nine employees who have not been ordered reinstated by 
the National Labor Relations Board were involved in the 
approval and distribution of the said handbill. 


l 
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Page 


Jurisdiction. 1 

Statement of the Case. 1 

Statement of Points. 9 

Summary of Argument. 9 

Argument. 11 


I. The publication of the handbill involved in this case 
was concerted activity protected by Section 7 of the Act II 

A. Concerted activity using lawful means to accomplish 
a lawful object is protected by Section 7 of the 


Act . 11 

B. The object of the labor activity in this case, includ¬ 
ing the publication of the handbill, was lawful.... 15 

C. The publication of the handbill was a lawful means 

to accomplish a lawful objective. 15 


1 . The publication of matter on an issue extraneous 
to a labor dispute for the purpose of securing the 
favor of the public, if otherwise lawful, is pro¬ 


tected by Section 7 of the Act. 15 

2 . The publication of the handbill was not a libel... 17 
a. The published words were not libellous because 
they were true. 21 


b. The publication of the handbill was the subject 
of qualified privilege because it constituted fair 
comment on a matter of public interest and 


general concern. 23 

II. There is insufficient evidence in the record to support 
a finding that employees Stroupe and Hilker approved 
and distributed the handbill. 27 


III. The company refused to bargain in violation of Section 
8(a) ( 5 ) of the Act because the alleged loss of majority 
by the Union was due to the unfair labor practices of 


the Employer. 28 

IV. Conclusion . 29 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 11, 235 


LOCAL UNION NO. 1229, INTERNATIONAL BROTH¬ 
ERHOOD OF ELECTRICAL WORKERS, Petitioner , 


v. 

NATIONAL LABOR RELATIONS BOARD, Respondent , 


On Petition to Review and Modify in Part an Order of 
the National Labor Relations Board 


JURISDICTION 

The decision and order of the National Labor Relations 
Board, review of which is here sought, was issued on June 
26,1951 (Joint App. 10-39). The petition for review of the 
Board’s decision and order was filed with this Court on 
November 3,1951 (Joint App. 1-7). 

The statutory provisions sustaining the jurisdiction of 
this petition for review by the U. S. Court of Appeals for 
the District of Columbia Circuit are contained in Section 
10(f) of the Labor Management Relations Act, as amended 
(Act of July 5,1935, 49 Stat. 449, 29 U. S. C. 151 et seq ., as 
amended by the Act of June 23, 1947, Public Law 101, 80th 
Congress, 1st Session, 29 U. S. C., Supp. 151 et seq.) (See 
also Jacobsen vs. National Labor Relations Board, 120 F. 
(2nd) 96.) 

STATEMENT OF THE CASE 

This case arose as the result of charges filed September 13, 
1949, by petitioner against the Jefferson Standard Broad¬ 
casting Company under the Labor Management Relations 
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Act, 1947. On the basis of these charges the Regional 
Director of the Fifth Region issued a complaint dated 
January 31,1950, against Jefferson Standard Broadcasting 
Company, as respondent, alleging that respondent had en¬ 
gaged in and was engaging in unfair labor practices affect¬ 
ing commerce within the meaning of Section 8(a)(1) and 
(a)(3) and Section 2(6) and (7) of the Act. With respect 
to the unfair labor practices the complaint alleged in sub¬ 
stance that the Company violated Section 8(a)(1) on and 
after July 20, 1949, by urging, persuading and warning its 
employees by threats of reprisal, or force or promise of 
benefit to refrain from assisting, becoming, or remaining 
members of the Union; and violated Section 8(a)(1) and 
(3) by discharging ten named individuals on or about 
September 3,1949, and thereafter refusing to reinstate them. 
A hearing on the complaint was held at Charlotte, X. C. 
March 13 to 17, 1950. Prior to the close of the hearing the 
General Counsel of the National Labor Relations Board 
amended the complaint to include an allegation that the 
Company had refused to bargain with the Union in violation 
of Section S(a) (5) of the Act. A reopened hearing was held 
in Charlotte, X. C., on July 10, 1950, for the purpose of 
adducing further evidence concerning the Company’s al¬ 
leged refusal to bargain since the hearing. (Joint App. 
43-46). 

The pertinent facts which were adduced at the hearing 
and which are relevant to the issues in this case are as 
follows. Local Union 1229 of the International Brother- 
hood of Electrical Workers, AFL, (hereinafter referred to 
as the Union), was in contractual relations with the Colum¬ 
bia Broadcasting System for approximately six years prior 
to the purchase of Station WBT by the Jefferson Standard 
Broadcasting Company from the Columbia Broadcasting 
System. This purchase occurred in 1945 and the Union 
from that time to January 31,1949, held a collective bargain¬ 
ing contract with Jefferson Standard Broadcasting Com¬ 
pany covering the radio technicians and engineers of the 




Station (Joint App. 93-94, 47). In October, 1948, the Union 
filed a petition with the National Labor Relations Board 
for certification pursuant to Section 9 of the Act as the 
collective bargaining representative of the technicians and 
engineers at this Station. Negotiations for a new collective 
bargaining agreement commenced in the month of December, 
1948. Through the months of November and December, 

1948, and in February, 1949, the Company advertised for 
twelve technicians and the Union construed this action as 
a means of placing pressure upon it in the course of the 
negotiations for a new agreement. The election held by the 
National Labor Relations Board to determine whether the 
Union was the bona fide representative of the majority of 
the employees in the unit was won by the Union by a vote 
of twelve to two on May 2,1949 (Joint App. 47). The nego¬ 
tiations between the Union and the Company came to an 
issue on the question of the appropriate language providing 
for arbitration in the event of the discharge of an employee. 
The Union stated its willingness to accept the language 
contained in the agreement which had been in effect with the 
Company. This language provided that the arbitrator would 
have power to determine whether there was just cause for 
the dismissal. The Company, however, was unwilling to 
continue this provision of the agreement and insisted upon 
a clause which would reserve to it the determination of 
whether an employee should be dismissed and would give 
jurisdiction to the arbitrator to determine only the question 
of whether the Company had discharged the employee for 
reasons assigned by it for such discharge (Joint App. 48-49). 

The negotiati ons came to an impasse on or about Ju ly 8, 

1949. whe n the Local U nion authorized peaceful picketing oi’"L i 
.tne Station but did not autho rize a strike. The operations 

of the radio station continued witnout interruption during 
the entire period here in issue. No claim was made that 
such picketing was unlawful. T he picketing placards identi - 
fied not only the Union but also “ radio broadcas t techni- 
cians’ J or "radio technicians J ' (Joinf App. 49-50). 
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On July 14, 1949, the Company which had previously 
engaged solely in radio broadcasting made its first television 
broadcast (Joint App. 50). On August 6, 1949, Sterling L. 
Hicks, the Business Manager of the Union, sent a letter to 
the Federal Communications Commission which advised of 
the public disappointment in the type and quality of pro¬ 
grams being broadcast by the Company and requested that 
unless the Company utilized the full facilities granted in 
the license, the television channel should be granted to an 
enterprise which would do so (Joint App. 263). 

During the last seven working days of August, 1949, and 
the first two in September, 1949, the Union authorized and 
distributed numerous copies of the following handbill both 
at the picket line before the radio and television station and 
at other places in the City: 

Is Charlotte A 
Second-Class City? 

You might think so from the kind of Television pro¬ 
grams being presented by the Jefferson Standard 
Broadcasting Co. over WBTV. Have you seen one of 
their television programs lately? Did you know that 
all the programs presented over WBTV are on film 
and may be from one day to five years old. There are 
no local programs presented by WBTV. You cannot 
receive the local baseball games, football games or other 
lo cal events be ca use W BTV does not have the proper 
equipment to make these pick-ups. Cities like New York, 
Boston, Philadelphia, Washington receive such pro¬ 
grams nightly. Why doesn’t the Jefferson Standard 
Broadcasting Company purchase the needed equipment 
to bring you the same type of programs enjoyed by 
other leading American cities? Could it be that they 
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consider Charlotte a second-class community and only 
entitled to the pictures now being presented to them ? 

WBT TECHNICIANS 

(Joint App. 244) 

On September 3, 1949, the Company discharged the ten 
members of the Union who had been engaged in picketing 
the Company’s station. These men were all members of 
the Union at the time of discharge. 

In March, 1950, Henry F. Adair, an International Rep¬ 
resentative of the Union, orally requested the Company a 
number of times to engage in collective bargaining negotia¬ 
tions but for a variety of reasons the Company did not 
comply (Joint App. 201-202). On May 10, 1950, Mr. Adair 
sent a letter to Mr. Charles Crutchfield, the manager of the 
Station, in which he reminded Mr. Crutchfield of his promise 
to set a time, date and place that representatives of the 
Company would meet with representatives of the Union 
and resume negotiations. Mr. Adair further suggested in 
the letter a specific date and place for such meeting (Joint 
App. 255). On May 13,1950, Mr. Crutchfield wrote Mr. Adair 
a letter refusing to bargain on the ground that the Union 
does not now represent a majority of the technical em¬ 
ployees of the Station (Joint App. 256-258). The National 
Labor Relations Board, having certified the Union as the 
bargaining representative on May 9, 1949 (Joint App.' 
261-262), the Company’s refusal to bargain was expressed 
in writing only after one year had elapsed from the date 
of such certification. 

The Trial Examiner issued his intermediate report on 
August 21, 1950 (Joint App. 40-90). In this report the 
Trial Examiner found that the Company’s act of giving an 
“unsatisfactory” endorsement to Hicks in August, 1949, 
which the Federal Communications Commission dis¬ 
regarded, was clearly calculated to discourage any further 
concerted activity of the employees toward obtaining an 
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arbitration clause suitable to them (Joint App. 72). He 
also concluded that “by such conduct respondent (Com¬ 
pany) coerced and restrained its employees in the exercise 
of the right of self organization and to engage in other 
concerted activities for purposes of collective bargaining 
and other mutual aid or protection in violation of Section 
8(a)(1) of the Act” (Joint App. id.) 

With respect to the discriminatory discharges of the ten 
employees the Trial Examiner found such discharges to be 
in violation of Section 8(a)(1) and 8(a)(3) of the Act. 
He found on the evidence in the record and on his judgment 
of the credibility of the witnesses (Joint App. 59) that the 
writers of the handbill honestly believed it to be true, 
although it was, in his judgment, slightly inaccurate (Joint 
App. 58-59). He relied upon the decision of Judge Learned 
Hand in National Labor Relations Board vs. Peter Cailler 
Kohler , Swiss Chocolate Co., 130 F. (2nd) 503, in his con¬ 
clusion of law that the act of publication of the handbill here 
in issue, although perhaps prejudicial to the employer, was, 
nevertheless, protected activity under Section 7 of the Act 
(Joint App. 59-62, 40-41). 

The Trial Examiner did not rule on the question of 
whether Flowers, Stroupe or Hilker had been engaged in 
the distribution of the handbill since, in his view of the 
case, the discharges were discriminatory even if they had 
approved and distributed the handbill. 

The Trial Examiner ruled that the Company had refused 
to bargain with the Union in violation of Section 8(a)(5) 
of the Act because the Respondent’s act of discharging the 
ten employees was the very act found to have been an unfair 
labor practice, which caused the Union’s loss of majority 
status (Joint App. 74). He also ruled that the Company 
had failed to fulfill its duty to bargain from and after 
April 30,1950, because it could have fulfilled its duty during 
the twenty days which followed Mr. Crutchfield’s return 
to his desk on April 10, 1950 (Joint App. 79). 
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The National Labor Relations Board issued its decision 
and order on June 26, 1950, w ith one member dissenting... 
(Joint App. 10-39). The Board found that the Company’s 
act of giving Hicks an unsatisfactory rating was an unfair 
labor practice by the Company under Section 8(a)(1) of 
the Act. 

The Board differed from the Trial Examiner with respect 
to the discharges. The Board ruled that the Trial Exami¬ 
ner’s conclusion that the discharges violated Section 8(a) (1) 
and 3 of the Act was not a proper construction of Section 7 
of the Act (Joint App. 17). Th e Board did not find that 
the statements contained in the handbill were untrue (Joint 
App. lb). ftrrrt^^ruTed'ttect the 'QlCHhatt* the 
Union—to extract a concession from the employer with 
respect to the terms of employment—was lawful (ibid). 
The Board took the position that the tactics of the employees 
were “indefensible” and “beyond the pale” (Joint App. 
16-17). It, therefore, concluded that Section 7 of the Act 
did not protect the activities here involved. 

The Board then entered into a consideration of the ques¬ 
tion of the individual status of Flowers, Stroupe and Hilker 
with respect to the distribution of the handbill. It found 
that Flowers had not distributed the handbill and, individ¬ 
ually “did not quite approve of it.” The Board, therefore, 
concluded, with one member dissenting, that it could not 
find Flowers actually engaged in misconduct and, therefore, 
ordered his reinstatement with back pay (Joint App. 18-19). 
With respect to Stroupe and Hilker, the Board found it un¬ 
necessary to resolve the conflict in the testimony as to 
whether they had actually distributed the handbill because 
they were members of the Executive Committee of the Local 
and although both testified they were out of the city and 
did not distribute the handbill neither one offered testimony 
with respect to a statement previously made by Hicks that 
“each” member of the Executive Committee approved the 
handbill for distribution after printing (Joint App. 18-19). 

Having ruled that the Employer had not committed an 
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unfair labor practice in discharging nine of the ten men 
involved the Board concluded there had been no unlawful 
refusal to bargain (Joint App. 23). 

The dissenting opinion was filed by Member Murdock, who 
was of the view that the Trial Examiner’s conclusions with 
respect to the discharges should be accepted by the Board 
(Joint App. 25-37). He adverted to the fact that the major¬ 
ity did not deny the substantial accuracy of the handbill and 
that those who drafted and distributed it on the picket line 
and elsewhere believed it to be true. He interpreted the 
decisions of the courts to lay down the rule that concerted 
activity such as is involved in this case loses its protection 
only if it is “unlawful.” He further concluded that there 
was nothing unlawful in either the publication of the hand¬ 
bill or its objective. He said that the employees in this 
case “did no more than to point out to the public what in 
large measure they already knew—that the Employer’s TV 
programs consisted largely of canned film of varying 
degrees of antiquity with no live local talent as in other 
cities; and to incite a demand for better programs and the 
equipment which would make them possible. Unlike the 
activity held protected in the Hoover case, this handbill did 
not and could not result in any present financial loss to the 
Respondent” (Joint App. 35). 

The dissenting member concluded that the Board’s posi¬ 
tion was not consistent either with the statute or with any 
salutary public policy since it would clearly apply to the 
analogous situation of employees in a defense plant manu¬ 
facturing war material deciding to write a letter to the de¬ 
fense procurement agency involved or to a newspaper point¬ 
ing out evidence of defects in such materials. 

Pursuant to Section 10(f) of the Labor Management 
Relations Act, as amended the Petitioner sought review of 
the decision and order of the Board before this Court (Joint 
App. 1-7). 
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STATEMENT OF POINTS 

I. The National Labor Relations Board erred by failing 
to apply the well established rule that Section 7 protects 
concerted activities unless undertaken for a lawful object 
or unless they involve the use of unlawful means. 

II. The Board erred in refusing to consider the question 
of whether the publication of the handbill in this case con¬ 
stituted actionable defamation. 

III. The Board erred in determining the concerted activ¬ 
ity in this case was not protected by Section 7 because it was 
“beyond the pale,” a non-legal standard not having any 
foundation in law. 

IV. The Board erred in failing to distinguish the legal 
difference between the fair comment on a matter of public 
interest and general concern made in the handbill and acts 
of physical sabotage which are crimes under the statutory 
laws of the state. 

V. There is not a preponderance of the evidence to 
support the Board’s findings that employees Hilker and 
Stroupe approved and distributed the handbill. 

SUMMARY OF ARGUMENT 
I 

Section 7 of the Act which guarantees the right of em¬ 
ployees “to engage in... concerted activities for the purpose 
of collective bargaining or other mutual aid or protection 
. . .” protects concerted activities using lawful means to 
accomplish a lawful objective. In this case the National 
Labor Relations Board has substituted personal or other 
non-legal standards of propriety for law in determining that 
the employees in question should be removed from the 
protection of Section 7. 

The object of the publication of the handbill in issue was 
admittedly lawful because it was intended “to extract a 
concession from the Employer wdth respect to the terms of 
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... employment.” Tlie sole question in the case is whether 
the subject matter of the handbill was independently unlaw¬ 
ful. 

It has been held in National Labor Relations Board v. 
Peter Cailler Kohler, Swiss Cholocate Co., Inc., 130 F. (2d) 
503, that the publication of matter on an issue extraneous 
to a labor dispute for the purpose of securing the favor 
of the public in future labor disputes is protected by Sec¬ 
tion 7 of the Act, if such publication is otherwise lawful. 
Such publication represents “concerted activity” among 
the employees to secure the favor of outside groups which 
may prove important in the particular or future labor 
disputes. 

The publication of the handbill involved in this case was 
not unlawful because it was not libellous. The handbill 
truly stated that the Company did not possess equipment 
which could pick up such local programs as baseball games, 
football games or other local events. The record clearly 
demonstrates that the Company did not possess a field 
camera which could be used for “picking up” live local 
events while they were occurring. The Company possessed 
only film projectors or slide equipment and did not have 
any means available to pick up and transmit live programs. 

Even if an exaggerated interpretation of the handbill 
is taken in the determination of the truth thereof, there 
are clear and conclusive findings by the Trial Examiner, 
which have been adopted by the Board, that there was no 
malice in the publication of the handbill and that the em¬ 
ployees involved in such publication reasonably believed it 
to be true. These findings bring the case within the rule 
of qualified privilege applicable to fair comment on matters 
of public interest and general concern. In this respect, the 
exhibitor of a public entertainment invites criticism and 
he cannot complain if the criticism is hostile so long as it is 
in good faith. The employees may have displayed undue 
civic pride in arguing that Charlotte, N. C., is in the same 
class as the cities of New York, Boston, Philadelphia and 



Washington but in doing so they did not commit a crime 
nor did they publish a libel exceeding the bounds of fair 
comment. The publication and distribution of the handbill 
here involved was lawful to the same extent as if the iden¬ 
tical published matter had been written by the employees 
severally or jointly to the editor of the newspaper in 
Charlotte, N. C. 

II 

Even if the Board’s theory of the case be accepted the 
evidence in the record does not show that Stroupe or Hilker 
approved and distributed the handbill. 

III 

It is well settled that a refusal to bargain because of an 
alleged loss of Union majority which is due to the unfair 
labor practices of the Employer is a violation of Section 
8(a)(5) of the Act. The Company refused to bargain with 
the Union on that ground, after the discharges had been 
made effective. Since the Company discharged the em¬ 
ployes involved in this case in violation of Sections 8(a)(1) 
and 8(a)(3) of the Act, the Company also violated Section 
8(a)(5) of the Act by refusing to bargain on the ground 
of a loss of union majority. 

ARGUMENT 

I. The publication of the handbill involved in this case was 
concerted activity protected by Section 7 of the Act. 

A. CONCERTED ACTIVITY USING LAWFUL MEANS TO ACCOMPLISH 
A LAWFUL OBJECT IS PROTECTED BY SECTION 7 OF THE ACT. 

Section 7 of the Act provides guarantees that ‘ ‘ employees 
shall have the right to self organization, to form, join or 
assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining, 
or other mutual aid or protection ..(Italics supplied). 
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It is the central argument of Petitioner in this brief that 
the National Labor Relations Board is required to order 
a remedy for employer violations of the above quoted section 
except in cases where the object of the concerted activities is 
unlawful or the means employed in engaging in the concerted 
activities is unlawful. It is respectfully submitted that the 
Board may not remove employees from the protection of 
Section 7 because of its determination that the employees’ 
conduct is not consistent with personal or other non-legal 
standards of propriety. The rights and duties of employees 
under this Act must be measured bv law. 

Petitioner contends that just as the Board in its initial 
administration of the Wagner Act disregarded considera¬ 
tions of law in ordering reinstatement of employees guilty 
of crimes or other violations of legal obligation, so now the 
Board, in this case, has swung the pendulum in the opposite 
direction against the employees, but has committed the same 
error of disregarding considerations of law. 

In 1939, the Supreme Court of the United States reversed 
the Board in the case of National Labor Relations Board vs. 
Fansteel Metallurgical Corp., 306 U. S. 240 because the 
Board had disregarded the unlawful character of a sit-down 
strike when it ordered the reinstatement of the strikers. 
The Court was of the view that the administrative discretion 
of the Board did not warrant this disregard of law: 

“We repeat that the fundamental policy of the Act 
is to safeguard the rights of self-organization and col¬ 
lective bargaining, and thus by the promotion of indus¬ 
trial peace to remove obstructions to the free flow of 
commerce as defined in the Act. There is not a line in 
the statute to warrant the conclusion that it is any part 
of the policies of the Act to encourage employees to re¬ 
sort to force and violence in defiance of the law of the 
land. On the contrary, the purpose of the Act is to 
promote peaceful settlements of disputes by providing 
legal remedies for the invasion of the employees’ 
rights. Elections may be ordered to decide what repre- 
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sentatives are desired by the majority of employees in 
appropriate units as determined by the Board. To 
secure the prevention of unfair labor practices by em¬ 
ployers, complaints may be filed and heard and orders 
made. The affirmative action that is authorized is to 
make these remedies effective in the redress of the em- I 
ployees’ rights, to assure them self-organization and I 
freedom in representation, not to license them to com- 1 
mit tortious a cts or to protect them from the appropri- * 
ate consequences of unlawful conduct. We are of the / 
opinion that to provide for the reinstatement or reem¬ 
ployment of employees guilty of the acts which the 
Board finds to have been committed in this instance 
would not only not effectuate any policy of the Act but 
would directly tend to make abortive its plan for peace¬ 
able procedure. _ 

“What we have said also meets the point that the 
question whether reinstatement or reempl oyment would 1 
effec tuate the polic ies of the Act is committed to the \ 
decision of the Board in the exercise of its discretion y 
subject only to the limitation that its action may not be t 
‘arbitrary, unreasonable or capricious." The Board-- ' 
recognizes that in ‘many situations’ reinstatement or 
reemployment after discharge for illegal acts would not 
be proper, but the Board insists that it was proper in 
this instance. For the reasons we have given we dis¬ 
agree with that view. We think that a clearer case 
could hardly be presented and that, whatever discretion 
may be deemed to be committed to the Board, its limits 
were transcended by the order under review.” (At 
pages 257-258.) 


A similar position was taken by the Supreme Court in 
National Labor Relations Board vs. The Sattd &M&nu factor¬ 
i ng Company , 306 U. S. 332 uiLxeversing the Board’s order 
of reinstatement although the employees had been dis- 
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charged for violation of their legally binding contractual 
obligations and i n Southern Steamship Company vs. Na ¬ 
tional Labor Relations B oard J316 LL S.31, where reinstate¬ 
ment was ordered of employees who had engaged in mutiny 
in violations of Sections 292 and 293 of the Criminal Code. 
See also the statement of the Supreme CoufTot tne United' 
States in UAW vs. Wisconsin Employment Relations Board, 
336 IT. S. 245, 257-258: 

“In the light of labor movement history, the purpose 
of the quoted provision of the statute [Section 7] be¬ 
comes clear. The most effective legal weapon against 
the struggling labor union was the doctrine that con¬ 
certed activities were conspiracies, and for that reason 
illegal. Section 7 of the Labor Relations Act took this 
conspiracy weapon away from the employer in employ¬ 
ment relations which affect interstate commerce. No 
longer can any state, as to relations within reach of 
the Act. treat otherwise lawful activities to aid unioni¬ 
zation as an illegal conspiracy merely because they are 
undertaken by many persons acting in concert. But 
because legal conduct may not be made illegal by con¬ 
cert, it does not mean that otherwise illegal action is 
made legal by concert.” (Italics supplied.) 

Alt hough the means used by the employees may be lawful, 
the object of such means may be unlawful, in which event 
Th e Tbiid ffcffis outside the"scope'’oT~§ection 7 oFTKe Act.' 
Illustrations of this type of case are to befouriffTw The - 
Matter of American News Company , 55 XLRB 1302 involv¬ 
ing a strike to compel an employer to violate the Wage 
Stabilization Act and Hoover Company vs. NLRB, 191 F. 
(2d) 3S0, involving a nation-wide boycott for recognition 
by one union after another had been certified under the 
procedures of the National Labor Relations Act. See also 
Thompson Products, 70 XLRB 13, 72 XLRB 8S6. 
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B. THE OBJECT OF THE LABOR ACTIVITY IN THIS CASE, INCLUD¬ 

ING THE PUBLICATION OF THE HANDBILL, WAS LAWFUL. 

The purpose of the employees in this case in distributing 
the handbill was to apply pressure to the employer in secur¬ 
ing a favorable solution of the issue on the arbitration of 
discharges which had brought the negotiations to an im¬ 
passe. There is no claim that the effort of the employees 
to secure a clause in a collective bargaining agreement 
which provides for arbitration of the cause of discharge is 
not lawful. This is a standard clause in most collective 
bargaining agreements and its inclusion in a labor agree¬ 
ment does not violate the Labor Management Relations Act, 
1947, or any other law. 

Indeed, the National Labor Relations Board in its decision 
and order states that the ultimate purpose of the employees 
in publishing their handbill was “to extract a concession 
from the employer with respect to the terms of their employ¬ 
ment” and “was lawful” (Joint App. 16). There is, there¬ 
fore, no issue in this case with respect to the lawfulness of 
the object of the publication and distribution of the hand¬ 
bill. Nor is there any question but that the distribution of 
a handbill in a labor dispute is lawful. The sole issue 
arising out of the publication and distribution of the hand¬ 
bill was whether the subject matter of such handbill was 
of such character that it removed the employees from the 
scope of the protection afforded by Section 7 of the Act. 

C. THE PUBLICATION OF THE HANDBILL WAS A LAWFUL MEANS 

TO ACCOMPLISH A LAWFUL OBJECTIVE. 

1. The Publication of Matter on an Issue Extraneous to a 
Labor Dispute for the Purpose of Securing the Favor 
of the Public, if Otherwise Lawful, is Protected by Sec¬ 
tion 7 of the Act. 

The leading case on this point is National Labor Relations 
Board vs. Peter Cailler Kolder, Swiss Chocolate Co., Inc., 
130 F (2d) 503. There, the Company discharged Whipple, 
President of the Local L T nion, for calling a meeting of said 
Union, at a time when there was no labor dispute with the 
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Company; at which meeting, a resolution w'as adopted 
attacking the Company for aiding and abetting the forces 
opposed to the Dairy Farmers’ Union, a cooperative associ¬ 
ation of farmers who pool their milk and sell it collectively. 
This association of farmers, which was not a labor union, 
had called a “milk holiday” during which it tried to 
raise the price of milk. The chocolate company helped a 
rival association of farmers in its successful effort to defeat 
the Dairy Farmers’ Union in accomplishing the objective 
of its ‘ ‘ milk holiday. ’ ’ The resolution described the opposi¬ 
tion to the Dairy Farmers’ Union as “the controlling powers 
and trusts (which) have employed every vile and vicious 
means to stop organization and nullify the effectiveness of 
the Dairy Farmers’ Union.” Copies of the resolution were 
sent to the local press which published said resolution. 

The Second Circuit Court of Appeals was of the view 
that the adoption and publication of the resolution was a 
“concerted activity” “for the purpose” of the “mutual aid 
and protection” of the members of the labor union. The 
Court stated as follows: 

“If, therefore, the members of ‘The P.C.K.’ [the 
labor union] thought that the resolution might help to 
secure for them the favor of ‘The Union,’ [the Dairy 
Farmers’ Union] it was no objection that ‘The Union’ 
was not made up of ‘employees’ as Sec. 2(3) define 
that word; it was as little an objection as though ‘The 
Union’ had been made up of agricultural laborers who 
were equally excluded from the Act. ‘The P.C.K.’ 
might well believe that the support engendered by that 
favor might prove as important in future disputes with 
the chocolate company as the support of other unions 
in its own craft or in other crafts. ‘The Union’ might 
put as much pressure on the company as ‘The P.C.K.’ 
itself; at any rate it would be a valuable reinforcement. 
We agree that the Act does not excuse ‘concerted activi¬ 
ties,’ themselves independently unlawful National 
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Labor Relations Board v. Fansteel Metallurgical 
Cory., 306 U. S. 240 (1 Labor Cases p. 17,042); Nation¬ 
al Labor Relations Board v. Sands Manufacturing Co., 
306 XJ. S. 332, 344 (1 Labor Cases p. 17,044); Southern 
Steamship Company v. National Relations Board, 316 
U. S. 31 (5 Labor Cases p. 51,139); Hazel-Atlas Glass 
Co. v. National Labor Relations Board, 127 Fed. (2d) 
109, 118 (C.C.A. 4) (5 Labor Cases p. 60,978). But so 
long as the ‘activity’ is not unlawful, we can see no 
justification for making it the occasion for a discharge; 
a union may subsidize propaganda, distribute board- 
sides, support political movements, and in any other 
way further its cause or that of others whom it wishes 
to win to its side. Such activities may be highly prej¬ 
udicial to its employer; his customers may refuse to 
deal with him, he may incur the enmity of many in 
the community whose disfavor will bear hard upon 
him; but the statute forbids him by a discharge to rid 
himself of those who lay such burdens upon him. 
Congress has weighed the conflict of his interest with 
theirs, and has pro tanto shorn him of his powers. 
Unless therefore the resolution was itself a wrong 
against the chocolate company, Whipple’s discharge 
was an ‘unfair labor practice.’ ” (At p. 506.) 

See National Labor Relations Board v. Illinois Tool 
Works, 153 Fed. (2d) 811, 815 to 816. 

2. The Publication of the Handbill Was Not a Libel. 

The rationale of the Board’s decision is somewhat confus¬ 
ing, as is lucidly demonstrated in the dissenting opinion filed 
with it. 

The Board accepted the general philosophy expounded by 
the Second Circuit Court of Appeals in construing and 
applying Section 7 in the Peter Cailler Kohler case, supra, 
(Joint App. 17). Nevertheless, the Board attempted to 
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distinguish the instant case from the cases upholding the 
right of employees to exhort consumers to refrain from 
purchasing their employer’s product because “Here, the 
subject matter of the employees’ verbal attack upon the 
employer was not related to their interests as employees.” 
(Ibid.) And the Board goes on to say in its footnote 18 
that “We also do not decide whether the disparagement of 
product involved here would also have justified the employer 
in discharging the employees responsible for it, had it been 
uttered in the context of a conventional appeal for support 
of the union in a labor dispute.’’ (id.) Yet, in the Peter 
Cailler Koliler case, supra , the subject matter of the resolu¬ 
tion of the Union, i.e., the aid given by the employer to one 
cooperative association of farmers against another cooper¬ 
ative association of farmers had in itself nothing to do with 
the interests of the employees of the Chocolate Company. 
Indeed, there was no current labor dispute with the choco¬ 
late company at the time the union of its employees attacked 
their employer in the public press for aiding the Dairymen’s 
League. 

Again, the Board stresses the fact that the lawful purpose 
of the handbill—to extract a concession from the employer 
with respect to their terms of employment—was not dis¬ 
closed. The Board believes the conduct was unprotected in 
the instant case because ‘ 1 the employees purported to speak 
as experts, in the interest of consumers and the public at 
large. They did not indicate that they sought to secure any 
benefit for themselves, as eynployees, by casting discredit 
upon their employer’’ (Joint App. 16). But in the Peter 
Cailler Kohler case, supra , the employees also purported to 
speak in the interest of the public when they published their 
resolution and they also did not disclose that they sought to 
achieve benefits for themselves as employees by such pub¬ 
lication. 

The Board also adverts to the fact that the handbill was 
distributed at places other than the picket line (Joint App. 
15). The resolution involved in the Peter Cailler Kohler 






case, supra, however received even wider notoriety because 
it was sent to the newspapers and published by them. 

The Board recognizes that the evidence shows that the 
publication of the handbill was a union action because it was 
drafted and approved by the Union’s officers and executive 
committee but an undisclosed weight is attached to the fact 
that the handbill was signed “WBT Technicians.” (Joint 
App. 15-16). Th^Board in its footnote 11 notes that “Pre¬ 
ceding handbills ancf placards have the Union’s official name 
f Joint App. 16 ) but overloo ks the fact that thev also carried 
th e words in large type ‘Radio Broadcast_JTechnig^jti£LLor 
‘Radio Technicians^” (Joint App. 50). 

The Board also overlooks the iacx that the language of 
Section 7 protects the “concerted activities” of “em¬ 
ployees” and is in no wise limited to the activities of “labor 
organizations.” The dissenting member indicated his per¬ 
plexity with the reasoning of the Board in the following 
statement: 

t 

“Furthermore, I am unable to see how the mere 
presence of a labor dispute and the failure of the hand¬ 
bill to make any specific reference to it or to the union 
could operate to make unlawful what I consider would 
be protected concerted activity even if there were no 
union and no labor dispute in the picture. If employees 
under the latter circumstances concertedly decided to 
enlighten the public on such a matter, perhaps feeling 
that the public would favorably remember them when 
they might need help in a labor dispute with their em¬ 
ployer, there being nothing unlawful about such con¬ 
duct, it would not lose its protection as concerted ac¬ 
tivity. I am not aware that the Board has ever held 
that the area of protection accorded ‘concerted ac¬ 
tivity’ of employees is any less than that accorded 
union activity.” (Joint App. 34). 

The Board also stated that the handbill caused “Respon¬ 
dent to apprehend a loss of advertising revenue due to dis- 
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satisfaction with its television broadcasting service” (Joint 
App. 16). The weight to be given this statement is also 
not disclosed by the Board. It is obvious that if the publica¬ 
tion of the handbill was concerted activity protected by 
Section 7 the matter of loss to the employer would be no 

more decisive in this case than the loss occasioned bv the 

•> 

concerted activity of lawful peaceful picketing or lawiul 
striking. Even if loss were a factor, it is doubtful that 
noting the apprehension of Respondent is equivalent to a 
finding that loss of advertising revenue would be actually 
caused to his business. The fact is that although the com¬ 
pany offered testimony of retail dealers of a slump in sales 
there is no evidence to show that the slump was not caused 
by the cumulative effect of the picketing at the station, the 
distribution of other handbills and other activities under¬ 
taken by the Union to enlist the support of the public on the 
side of the Union. Xor was there any substantial evidence 
to show' that the Company lost any advertising accounts 
because of the publication of the handbill involved in this 
case. As stated by the dissenting member, “ ... this hand¬ 
bill did not and could not result in any present financial loss 
to the Respondent” (Joint App. 35). 

The fact is that the Board did not act upon any ascertain¬ 
able test of protected concerted activity in making its deter¬ 
mination in this case (Joint App., 33). 

Litigants before the Board and the Appellate Courts are 
entitled to clear findings of fact and clear statements of the 
rules of law relied upon by this administrative agency. 
Otherwise, the right of appeal and the pow'er to review' are 
substantially impaired since the administrative agency’s 
enumeration of every possible factor of decision, without 
any distinction between crucial and adventitious matters, 
can result in transforming cases wiiich involve questions of 
law into matters of non-review'able administrative discre¬ 
tion. 

Petitioner strongly urges that the Board’s “holding” that 
the employees in this case “w*ent beyond the pale” (Joint 
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App. 17) does not constitute the application of a rule of law 
to the facts of this case. 

It is also respectfully submitted that when an adminis¬ 
trative agency fails to apply principles of law to the facts 
of a case before it but in lieu thereof applies subjective or 
other non-legal standards then it becomes the function of 
the Appellate Court to determine the applicable law and 
order the appropriate remedy, if any is justified by the law. 

It is further submitted that the sole issue on this part of 
the case is whether the publication of the subject matter of 
the handbill represented a breach of law in any respect and 
this in turn requires a consideration of whether the said 
publication constituted libel. In this connection, it should 
be noted that the Second Circuit Court of Appeals in the 
Peter Cailler Kohler case, supra , after determining that the 
publication of the resolution there involved was a concerted 
activity otherwise protected by Section 7 considered only 
one other question, i.e., whether the subject matter of the 
resolution was libellous and concluded that it was not. 

a. The Published Words Were Not Libellous Be¬ 
cause They Were True. 

It is an elementary proposition of the law of libel that 
the truth of the matter alleged to be libellous is a complete 
defense. And in making this determination, the ordinary 
significance of the language is to be measured against the 
facts rather than overdrawn interpretations of the lan¬ 
guage. Furthermore, “It is not necessary to prove the 
literal truth of the precise statement made. Slight inac¬ 
curacies of expression are immaterial provided that the 
defamatory charge is true in substance.” 3 Rest. Torts, 
Sec. 582 Comment(e). 
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The thesis of the handbill was that Station WBTV pre¬ 
sented only programs which are on film and did not present 
live programs in which the TV camera picks up the action 
directly; that the programs ranged in age from one day to 
five years, and that no local programs such as local base¬ 
ball games, football games or other local events were pre¬ 
sented because WBTV did not have the proper equipment 
to make these pick-ups (Joint App. 244). 

The truth of these statements is demonstrated by the 
following facts in the record. A rate card issued by the 
Company effective November, 1949, showed that the only 
technical equipment owned by the Company included two 16 
mm. film projectors, a 2" x 2" slide projector and a multi¬ 
scope (Joint App. 234). The program rates in this rate 
card show that the Company could only provide film or slide 
programs (Joint App. 236). The Company did not have a 
studio camera to broadcast a live television show or field 
camera equipment to broadcast a local sports event while 
it was occurring (Joint App. US). 

The Company itself admitted publicly the inadequacy of 
its program in a brochure issued August, 1949, in which the 
Company stated that, “We at WBTV realize that our sum¬ 
mer schedule has not been all that was desired” (Joint App. 
238). Indeed, in a pamphlet distributed by the Company 
on November 1, 1949, after the discharges, the Company 
again conceded that it would take time before its television 
service would be all that either the Company or the public 
might desire (Joint App. 229). It is interesting that in this 
publication the Company did not deny the truth of the 
statements made in the handbill which is in issue in this 
proceeding. 

It is submitted that the truth of the statements in the 
handbill is not converted into an untruth because the Com¬ 
pany in fact also used slides or a multiscope (an optical 
projector device for flashing news items on the screen), 
an even more inferior medium of programs than moving 
picture film. Nor can the language of the handbill be 
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stretched to intend a statement that the Company was not 
securing big city programs via the network coaxial cable. 
There was no reference to the coaxial cable in the handbill 
or to network programs. The reference to New York, 
Boston, Philadelphia, Washington and their programs was 
made in the context of the statement that the Jefferson 
Standard Broadcasting Company did not have the equip¬ 
ment to pick up local events such as local baseball or football 
games, a type of program shown in these larger cities. 

It is a matter of common knowledge that such programs 
cannot be transmitted on a “pick up” basis by the use of 
film projectors or slide projectors or multiscope units. The 
Company’s justification was that such equipment would 
invlove the expenditure of funds (Joint App. 123-125). 
This, however, does not mean that such equipment was not 
available to the Company if it were prepared to expend these 
funds or that the lack of willingness or ability on its part 
to expend these funds made untrue the statements contained 
in the handbill that they did not have the equipment. It is 
respectfully submitted that the above analysis of the hand¬ 
bill and the applicable facts support the view that the Board 
did not make a finding of act when it stated in its decision 
and order that the thesis of the handbill was that Respond¬ 
ent was “mulcting the public” by furnishing technically in¬ 
adequate second-class television service. Petitioner submits 
that this was an exaggerated and over-drawn interpretation 
by the Board not founded upon any evidence in the record. 

b. The Publication of the Handbill was the Subject 
of Qualified Privilege Because it Constituted 
Fair Comment on a Matter of Public Interest 
and General Concern. 

The closest the Board appears to have reached in formu¬ 
lating a standard of law applicable to this case is its em¬ 
phasis of its conclusion that the publication disparaged the 
product of the employer (Joint App. 17, 33-34). In doing 
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so, the Board overlooked the fact that this case does not 
involve a product such as vacuum cleaners or other salable 
commodities of a private institution. This case involves 
the publication of fair comment on the quality of perform¬ 
ance of a quasi-public enterpise which holds itself out to 
provide public entertainment, information and education. 

It is well settled in the law of libel that the privilege of 
fair comment applies to publications concerning such an 
enterprise. The following quotation from Newell, Slander 
and Libel (4th ed.) pp. 550-551, is pertinent: 

“Matters Concerning the Character and Quality of 
Public Entertainments. All theatrical and musical 
performances, flower shows, etc., may be freely criti¬ 
cized, provided that the comments be not malevolent or 
flagrantly unjust. The exhibitor as well as the author 
and artist, by his appearance as such in public, invites 
criticism, and he cannot complain if the criticism is 
hostile so long as it is in good faith.” 

The privilege of fair comment applicable to publications 
concerning the Company in this case is the same as the 
privilege applicable to publications concerning the adminis¬ 
tration of government and literary works because all are 
matters in which the public has an interest. Newell, Slander 
and Libel (4th ed.) p. 535. 

This Court has held that “It is well settled that fair 
criticism and comment on matters of public interest is not 
actionable in the absence of ‘malice,’ i.e., bad faith or a bad 
motive. This defense covers statements which are neither 
false nor demonstrably true.” Potts v. Dies 77 App. D. C. 
92, 93, 132 F. 2d 734, *735. 

Moreover, the question of whether the publication of the 
handbill is unlawful is a determination to be made under the 
law of North Carolina and the courts of that State have 
established an even broader privilege for fair comment on 
matters of public interest. In State v. Greenville Publishing 
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Co., 179 N. C. 720,102 S. E. 318 the court laid down the rule 
that a publication on a subject of public interest presents a 
case of qualified privilege and to commit libel the publica¬ 
tion must be both false and malicious, “its falsity not of 
itself being sufficient to estabilsb malice, there being a pre¬ 
sumption that the publication was made in good faith”. See 
Lewis v. Carr . 178 N. C. 578,101 S. E. 97 (civil libel). 

As pointed out in the preceding section of this brief the 
publication here involved was true. Even if, however, the 
language of the publication is to be given an interpretation 
beyond its true significance it is submitted that the subject 
matter of the handbill was privileged under the above rules. 
The Trial Examiner clearly found “There was no evidence 
that the Union in writing it [the handbill] and distributing 
it had any intent to falsify or maliciously injure Respond¬ 
ent. The evidence indicates rather that those who testified 
concerning the truth of its statements and inferences be¬ 
lieved them to be true at the time they were testifying and at 
all times before. Stroupe, President of the Local and Hicks, 
its Business Manager, appeared to me to be honest wit¬ 
nesses, and as they answered questions concerning publica¬ 
tion of the handbill they appeared to me to be stating what 
they honestly believed to be the facts. There was a complete 
absence of any evidence that Hicks and Thompson, who 
wrote it, or any members of the Executive Committee who 
authorized its distribution, or anyone who distributed it, 
did not believe it to be completely truthful” (Joint App. 58- 
59). The Board appears to have adopted the Trial Exam¬ 
iner’s conclusion in the following statement contained in 
its decision: 

“As the Trial Examiner found, they did not misrep¬ 
resent it (sic), at least willfully, the facts they cited to 
support their disparaging report.” (Joint App. 16). 

It is submitted that the above findings bring this case 
within the rules of qualified privilege for fair comment 
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on matters of public interest. And in this regard Petitioner 
urges that the Board committed error in refusing to con¬ 
sider the question of whether the subject matter of the 
handbill constituted actionable defamation (Joint App., 17, 
fn. 18). 

It is also contended that the Board committed error when 
it concluded that the concerted activities of the employees 
in this case were “hardly less ‘indefensible’ than acts of 
physical sabotage” (Joint App., 16). Whatever the qual¬ 
ity of this conclusion may be from the standpoint of non- 
legal standards of propriety it is certainly not correct from 
the standpoint of legal propriety. Physical sabotage is a 
crime under the statutory laws of the state. To say that 
the publication of the handbill in this case is not to be dif¬ 
ferentiated from acts of physical sabotage is to say that 
fair comment is not to be differentiated from the commis¬ 
sion of a crime or that a lawful act is not any different from 
an unlawful act. It is respectfully submitted there is no 
foundation in law for any such conclusion. The Supreme 
Court of the United States has said that “legal conduct 
mav not be made illegal bv concert”, TJAW vs. Wisconsin 
Employment Relations Board , supra. The Board, in the 
instant case, says the exact opposite. 

The employees may have displayed undue civic pride in 
arguing that Charlotte, North Carolina is in the same class 
as the cities of New York, Boston, Philadelphia and Wash¬ 
ington (Joint App., 244). That did not constitute a crime 
nor did it constitute a libel exceeding the bounds of fair 
comment. 

If these employees had severally or jointly written a 
letter to the editor of the Charlotte, N. C. newspaper con¬ 
taining the identical subject matter of this handbill and had 
such letter been published it is entirely clear that neither 
they nor the newspaper woud have committed an unlawful 
act. Petitioner contends that the publication of this matter 
by the distribution of the handbill during the course of a 
labor dispute is equally lawful. 
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II. There is insufficient evidence in the record to support a 
finding that employees Stroupe and Hilker approved 
and distributed the handbill. 

The Board held that Flowers had been discriminatorily 
discharged on the following ground: 

“On this inconclusive record, we can scarcely find 
that Flowers actually engaged in the misconduct in- 
puted to him by the Respondent, thereby forfeiting the 
statutory protection to which he was entitled as a par¬ 
ticipant in union and concerted activity which was 
otherwise lawful.” (Joint App., 19). 

It is contended that even if the Board’s theory of the law 
w T ere adopted, the record is equally inconclusive with re¬ 
spect to Stroupe and Hilker’s conduct and they too should 
not be removed from the protection of the Act. This ques¬ 
tion, of course, is not reached if it is determined that the 
Board’s decision is not in accordance with law, which Peti¬ 
tioner contends. 

The Board did not find that Hilker and Stroupe distribu¬ 
ted the handbill (Joint App., 18 and fn. 19). The Board con¬ 
sidered it unnecessary to resolve the conflict in testimony 
on this point because it concluded they had approved the 
handbill before distribution. (Ibid.) 

Petitioner contends that the record is clear that they did 
not distribute the handbill and the conflicting evidence on 
the question of their approval of the handbill should have 
been resolved in favor of a finding that those two employees 
did not have an opportunity to approve or disapprove the 
handbill. 

Stroupe testified that he was in Washington, D. C. when 
the handbill was distributed and that he did not distribute 
the handbill (Joint App., 18-20). The Trial Examiner also 
found that Stroupe did not see the handbill until after it 
was distributed (Joint App., 52). The internal union pro¬ 
cedure was to print a handbill and then submit it to the 
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Executive Committee, of which Stroupe was a member, for 
approval prior to distribution. (Joint App., 103-104). If 
Stroupe did not see the handbill before it was distributed 
he could not express Q.n opinion of approval with respect 
to it. The (estimbny"of Hicks that “each” member of the 
Executive Committee approved was made with reference 
to the handbills in general (Joint App., 104). W ith respect 
to the handbill here in issue Hicks testified only that there 
was no objection to the handbill and this statement is hardly 
conclusive of the fact that Stroupe approved this handbill. 
The Board makes a strenuous effort to conclude that Hicks 
testified that “each” member of the Executive Committee 
approved this handbill (Joint App. 18). The record shows 
however, that the word “each” was used by the attorney 
asking the questions, not by the witness giving the testi¬ 
mony (Joint App. 104). The witness used the word “they” 
in response to the question concerning “each” and he also 
used the word “bills” so that it is evident that the witness 
was in this answer referring to the procedure applicable to 
handbills in general rather than this specific handbill. 

Hilker’s approval or non-approval of the handbill here 
in issue is subject to the same objection on lack of evidence. 
And he testified explicitly that he had not distributed the 
handbill. (Joint App. 109). 

III. The company refused to bargain in violation of Section 
8(a) (5) of the act because the alleged loss of majority 
by the union was due to the unfair labor practices of 
the employer. 

It is well settled that a refusal to bargain because of an 
alleged loss of Union majority which is due to the unfair 
practices of the employer, is a violation of Section 8 (a) 
(5) of the Act. TEes/ Texas Utilities Co. v. NLRB, 87 App. 
D. 0. 179, 184 F. (2d) 233, cert; den . 341 U. S. 939. The 
Company refused to bargain with the Union in its letter of 
May 13,1950, on the ground that the Union did not, at that 
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time, represent a majority of its technical employees (Joint 
App. 256-258, at 258). Since the Company discharged the 
ten employees involved in this case in violation of Sections 
8 (a) (1) and 8 (a) (3) of the Act, the Company also vio¬ 
lated Section 8 (a) (5) of the Act by making the statements 
contained in its letter of May 13, 1950. 

IV. Conclusion. 

By reason of the foregoing considerations Petitioner re¬ 
spectfully submits that this Court should, pursuant to the 
powers vested in it by Section 10 (f) of the Act, modify 
the order of the National Labor Relations Board to grant 
relief to the discharged employees in accord with the rec¬ 
ommendations of the Trial Examiner and that the order be 
further modified to require the Company to cease and 
desist from refusing to bargain with the L T nion in violation 
of Section 8 (a) (5) of the Act. It is further submitted 
that the foregoing considerations call for the entry of a 
decree enforcing the order as so modified. 

Respectfully submitted, 

Louis Sherman, 

Attorney for Petitioner, 
1200 15th Street, N. W. 
Washington 5, D. C. 


February 26, 1952 
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APPENDIX 

The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C. Supp. I, Secs. 151, 
et. seq.) are as follows: 

DEFINITIONS 

Sec. 2. When used in this Act— 


(3) The term “employee” .. . shall include any indi¬ 
vidual whose work has ceased as a consequence of, or 
in connection with any current labor dispute, or be¬ 
cause of any unfair labor practice . . . 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organi- 
zation, to tbrm, join, oT"S3srst labdr'organizations, to 
bargain collectively through representatives of their 
own choosing, and to eng age in other concerte d ac tivi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any~br all of such activities except to 
the extent that such right may be affected by an agree¬ 
ment requiring membership in a labor organization as 
a condition of emplovment as authorized in section 
8 (a) (3). 

UNFAIR LABOR PRACTICES 

Sec. 8 (a) It shall be an unfair labor practice for an 
employer— 

(ijCto interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 

(3) By discrimination in regard to hire or tenure 
of employment or any term or condition of employment 



to encourage or discourage membership in any labor 
organization: 


(5) To refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of 
Section 9 (a). 

(b) It shall be an unfair labor practice for a labor 
organization or its agents 


Sec. 10 (a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any 
unfair labor practice (listed in Section 8) affecting com¬ 
merce. This power shall not be affected by any other 
means of adjustment or prevention that has been or 

may be established by agreement, law, or otherwise. 

• • • 

( c ) • * * jf U p 0n the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person to 
cease and desist from such unfair labor practice, and 
to take such affirmative action including reinstatement 
of employees with or without back pay, as will effectu¬ 
ate the policies of this Act # # * 

(e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including 
the United States Court of Appeals for the District of 
Columbia), or if all the circuit courts of appeals to 
which application may be made are in vacation, any dis¬ 
trict court of the United States (including the District 
Court of the United States for the District of Colum¬ 
bia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred 
or wherein such person resides or transacts business, 
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for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall certify 
and file in the court a transcript of the entire record 
in the proceedings, including the pleadings and testi¬ 
mony upon which such order was entered and the find¬ 
ings and order of the Board. Upon such filing, the 
court shall cause notice thereof to be served upon such 
person, and thereupon shal have jurisdiction of the 
proceeding and of the question determined therein, and 
shall have power to grant such temporary relief or re¬ 
straining order as it deems just and proper, and to 
make and enter upon the pleadings, testimony, and pro¬ 
ceedings set forth in such transcript a decree enforcing 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, its 
member, agent, or agency, shall be considered by the 
court, unless the failure or neglect to urge such objec¬ 
tion shall be excused because of extraordinary circum¬ 
stances. The findings of the Board with respect to 
questions of fact if supported by substantial evidence 

on the record considered as a whole shall be conclusive. 

• • # 

(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any cir¬ 
cuit court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was al¬ 
leged to have been engaged in or wherein such person 
resides or transacts business, or in the United States 
Court of Appeals for the District of Columbia, by filing 
in such court a written petition praying that the order 
of the Board be modified or set aside. A copy of such 
petition shall be forthwith served upon the Board, and 
thereupon the aggrieved party shall file in the court a 
transcript of the entire record in the proceeding, cer- 
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tified by the Board, including the pleading and testi¬ 
mony upon which the order complained of was entered, 
and the findings and order of the Board. Upon such 
filing, the court, shall proceed in the same manner as in 
the case of an application by the Board under sub¬ 
section (e), and shall have the same exclusive juris¬ 
diction to grant to the Board such temporary relief 
or restraining order as it deems just and proper, and 
in like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; the 
findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record 
considered as a whole shall in like manner be conclusive. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, upon the record of this case, the Board 
acted reasonably in determining that the publication 
and distribution by the discharged employees of a 
handbill, impugning the quality of their employer’s 
product, was not such concerted activity as the Act 
protects, and, therefore, that the Company’s dismissal 
of the employees for engaging in that activity was not 
a violation of Section 8 (a) (3) and (1) of the Act. 

2. Whether the Board properly found that the Com¬ 
pany’s refusal to bargain with the Union in May 1950 
was not a violation of Section 8 (a) (5) and (1) of 
the Act, since the Union no longer represented a ma¬ 
jority of the Company's employees at that time and 
its loss of majority was not attributable to any unfair 
labor practice of the Company. 
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33mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11235 

Local Union No. 1229, International Brotherhood 
of Electrical Workers, petitioner 

v. 

National Labor Relations Board, respondent 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


O.V PETITION TO REVIEW AND MODIFY IN PART AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF THE CASE 

This case is before the Court upon the petition of 
Local Union No. 1229, International Brotherhood of 
Electrical Workers (hereinafter called the “Union”), 
to review and modif y in part an order of the National 
Labor Relations Board, issued in a proceeding under 
Section 10 of the Nation al Labor Relations Act, as 
amended (61 Stat. 136, 29 U. S.' C~'Supp.UtV, S^141 
et scq.). The Union seeks review of that portion of 
t lie Boardis—qgd et whi ch disrinssecL allegations in a 
complaint that the Jefferson StandarcT JBroaclcasting 
Company (hereinafter called “the Company”) dis- 
criminatorily discharged nine employees in violation 




of Section 8 (a) (3) and (1) of the Act, and unlaw¬ 
fully refused to bargain with the Union in violation 
of Section 8 (a) (5) and (1) of the Act. The Board’s 
Decision and Order (R. 10-28) 1 are rejQortejLjlt. .94 
N, L . R, B . No. 227. This Court has jurisdiction 
under Section lO~(f) of the Act. 2 

I 

THE BOARD'S FINDINGS OF FACT 

The facts pertinent to the issues in this case and 
the supporting evidence may be summarized as 
follows: 

A. The contractual relations between the Company and 

the Union 

The Union's contractual relations with the Company 
date back to 1945, the year in which the Company 
acquired Radio Station WBT from the Columbia 
Broadcasting System (R. 47; 94). The last collective 
bargaining contract between the parties expired on 
January 31, 1949 (R. 47; 94, 135). Meantime, on a 
petition for certification filed by the Union in October 
194S, the Board conducted an election on May 2, 1949 
(R. 47; 95). The Union won a majority of the votes 

1 Inferences to portions of the record printed in the joint ap¬ 
pendix arc designated ‘‘R." Occasional references to the typewrit¬ 
ten transcript of the record are designated “Tr." Wherever a 
semicolon appears, the references preceding the semicolon are to 
the Board's findings: those following the semicolon are to the 
supporting evidence. 

2 At the hearing before the Board, the Company, an operator 
of a radio and television station at Charlotte, North Carolina, con¬ 
ceded that it was engaged in commerce within the meaning of the 
Act (R. 46:133-134,177). 
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cast, and the Board on May 9, 1949, certified the 
Union as the exclusive bargaining representative of 
the radio technicians in the Company's employ (R. 47, 
73; 95). 

B. The 1949 bargaining negotiations culminating in a 
legitimate impasse on July 8,1949 

In December 1948. prior to the expiration of the 
last bargaining contract, the parties began to nego¬ 
tiate for a new contract (R. 14, 47; 94-95, 135). The 
negotiations continued until July S, 1949, when the 
parties reached an impasse because of their inability 
to agree upon a clause providing for arbitration of 
discharges (R. 14, 49; 95, 96, 115-116, 136, 217). 3 
It is conceded that throughout these negotiations the 
Company had bargained in “good faith” with the 
Union (R. 74-75; 216-217, 223). 

C. The picketing of the Company’s business from July 9 to 

August 24,1949 

On Julv 9, 1949, the day following the deadlock 
in the negotiations, the Union began to picket the 
Company’s downtown place of business in Charlotte 
without, however, calling a strike (R. 14, 50; 96-97, 

3 The Union demanded that an arbitrator be authorized to de¬ 
termine whether an employee was discharged for “just cause,” 
while the Company wanted the arbitrator to determine only 
whether the employee was in fact discharged for the cause as¬ 
signed by the Company (R. 48-41); 115-11G, 163-164). Crutch¬ 
field. vice president and general manager of the Company, tes¬ 
tified, without contradiction, that the clause desired by the Com¬ 
pany “conforms * * * with our contracts with the other two 

unions” (the American Federation of Musicians and the Ameri¬ 
can Federation of Radio Artists) with whom the Company dealt 
(R. 135,147,164). 
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106). By placards and handbills, the pickets ap¬ 
pealed to the public, in the name of the Union, to 
support the employees' stand in the contract dispute 
(R. 14-15, 50-51; 97,127-332, 241-251). The placards 
stated that the Company was “unfair” to the em¬ 
ployees, complained that the Company had refused 
“to arbitrate fairness” of discharges, and invited 
“support in our fight for fairness at WBT” (ibid.). 
These and similar types of placards were carried by 
the pickets until August 24, 3949 (ibid.). 

It is undisputed that the Company neither inter¬ 
fered with, nor made anv retaliatory move because 
of the foregoing union activities (R. 51; 146, 154, 157, 
159). 

D. The preparation and distribution of the “second-class 

city” handbills 

Having thus far failed to induce the Company to 
grant it a contract the Union resolved “to exert 
greater pressure" upon the Company (R. 15, 51-52; 
126-127, 188-189, 190). Whereas the handbills dis¬ 
tributed prior to August 24 criticized the Company as 
“unfair" to the employees for refusing to meet their 
bargaining demands, a handbill distributed for the 
first time that day, condemned the Company as unfair 
to consumers for offering them inferior television 
service (R. 15-17, 51-52; 96-97, 241-251). 4 Unlike 
the preceding leaflets, the new leaflet made no refer- 

* The Company inaugurated its television operations on July 14, 
less than one week before the picketing started (R. 51: 143). It 
invested about one-half million dollars in setting up Station WBT, 
the only television station in Charlotte (R. 51; 143-144, 193). 
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enee to the pending labor dispute, and did not bear 
the name of the Union, being signed simply “WBT 
Technicians” (ibid.). The exact text of the handbill 
which is referred to in the record as the “second- 
class” handbill, is as follows (R. 15; 51-52; 97, 989): 

IS CHARLOTTE A SECOND-CLASS CITY? 

You might think so from the kind of Tele¬ 
vision programs being presented by the 
Jefferson Standard Broadcasting Co. over 
WBTV. Have you seen one of their television 
programs lately? Did you know that all the 
programs presented over WBTV are on film 
and mav be from one dav to five years old. 
There are no local programs presented by 
WBTV. You cannot receive the local base¬ 
ball games, football games, or other local events 
because WBTV does not have the proper 
equipment to make these pickups. Cities like 
New York, Boston, Philadelphia, Washington 
receive such programs nightly. Why doesn't 
the Jefferson Standard Broadcasting Company 
purchase the needed equipment to bring you 
the same type of programs enjoyed by other 
leading American cities? Could it be that 
they consider Charlotte a second-class com¬ 
munity and only entitled to the pictures now 
being presented to them ? 

WBTV Technicians 5 

5 Th e han d bill c on tained severa l partially or wholly inaccurate 
statements and implications. Thus.'while the hand fil l I IHU'tlJMIl't? 
the Company’s failure to telecast ‘‘the same type of programs en¬ 
joyed by other leading American cities" to deficiencies in equip¬ 
ment, the fact is that such programs were unavailable in Charlotte 
because the telephone company was not, at that time, equipped to 
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The handbill was distributed widelv throughout 
the business section of Charlotte, not o nly at th e picket 
lin e. but elsewh ere, in places such as busses, barber 
shops, and restaurants (R. lb, 53; 148, 150, 151, 157, 
171. 189. 194. 197). Some of them were sent to busi¬ 
nessmen by mail (R. 149. 157, 182. 184). In all. 5.000 
copies were distributed from August 24 through 
September 2, 1949 (R. 52-53; 101, 157-158). 

The second-class handbill, like all the previous hand¬ 
bills. was drafted and approved by the Union’s officers 
and executive committee (R. 15, 52; 103-104). One 
member of the executive committee, Hingle, testified 
that lie “didn't approve of that type handbill,’’ but 
helped distribute it (R. 52; 116, 194). Perkins, 
another member of the executive committee, while 
presenting a copy to the Company's promotion man¬ 
ager said: “Here, show this to ‘Crutch’ [the Com¬ 
pany's general manager] and tell him that there are 
lour or five more coming stronger than this." While 
handing a copy to another Company official, Perkins 
stated: “If you think this is tough, wait until you see 
what we have coming up*’ (R. 15, 53; 18S-1S9, 190). 
Hicks, the business manager of the Union, after 
bringing one of the leaflets into a barber shop, told 

carry them to any point south of Richmond. Virginia (R. 58; 
1 44-145. 1-17. 1!>3). Likewise, the statements that “all the pro¬ 
grams are on film and may be from one day to five years old’* 
and that “there are no local programs presented by WITTY” were 
either wholly or partially incorrect (R. 58: 153-154. 156. 166-167. 
174-176). The B oard found, however, that none of these state¬ 
ments were willfully or. mal iciously motivated and. therefore, that 
the inaccuracies therein did not, in themselves, affect the protected 
character of the activity (R. 16.5S-5D). 
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the barber “before we are through, we will break 
‘WBT’ ” (R. 59; 189). 

The distribution of the handbill occasioned wide¬ 
spread comment in the community and caused the 
Company to apprehend a loss of advertising revenue 
due to dissatisfaction with its television broadcasts 
(R. 6, 53; 137-139, 149, 157, 160-161, 172, 179, 180, 
181, 182, 187, 192). Television equipment distributors 

and dealers became “verv concerned” about the effect 

%• 

of the handbill on their business and expressed their 
concern to the Company personally, by mail, and by 
telephone (R. 16, 53; 137-138, 172, 180, 183, 185, 187, 
191, 192). There was, in fact, an unexpected drop in 
sales of television receiving equipment during the 
month following d istributibn "of'tbe handbill (R. 60 
n. 10; 183, 186, 187, 191), and the Company operated 
‘‘in the red" during that period (R. 53; 143-144). 
General Manager Crutchfield, alarmed over The pos¬ 
sible economic effect of the handbill upon the Com¬ 
pany’s business decided to discharge all the employees 
who participated in its preparation and distribution, 
and instructed managerial officials to ascertain the 
identity of the participants (R. 53: 136-137; 155, 157, 
160-162, 165, 172, 192). 

E. The discharge of employees because of their preparation 
and distribution of the “second-class” handbill 

On September 3, 1949, ten employees were notified 
by letter that they had been discharged (R. 54; 92, 
162, 224-225). Pointing out in these letters that 
despite the placards and “literature” prior to the 
second-class handbill, “we still continued To treat \ou 
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exactly as before”, the Company declared (R. 54; 92, 
224-225). 

Now, however, you have turned from trying 
to persuade the public that we are unfair to you 
and are trying to persuade the public that we 
give inferior service to them. While we are 
struggling to expand into and develop a new 
field, and incidentally losing large sums of 
money in the process, you are busy trying to 
turn customers and the public against us in 
every possible way, even handing out leaflets 
on the public streets advertising that our opera¬ 
tions are “second-class”, and endeavoring in 
various ways to hamper and totally destroy our 
business. Certainly we are not required by law 
or common sense to keep you in our employ¬ 
ment and pay you a substantial salary while 
you thus do your best to tear down and bank¬ 
rupt our business. 

Tt is admitted that seven of the ten employees who 
received the letter distributed the second-class hand¬ 
bill (R. 51 : 10b. 98, 101. 133).“ As to two additional 
employees, Hilker and Stroupe, the record contains 
conflicting evidence on this point (R. 18; 108, 119, 
142, 1(57-368, 178), and the Board, without resolving 
the conflict, held that they were responsible for the 
distribution of the handbill because, as members of 
the Union's executive committee, “each” of them had 
approved its publication and circulation (R. IS, 52; 


The employees in question were Hicks. Hill. II ingle. Patterson. 
Parkins. Richardson. and Sullivan. Hicks was manager of the 
I nion ami the rest, except Patterson, were members of its execu- 
! ive committee (R. 53; 93,104). 
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103-105). 7 The Board found that the tenth employee, 
Flower, did not in fact distribute the leaflet and since 
he was neither an officer nor member of the executive 
committee, he was not responsible for the publication 
of the leaflet (R. 18-19; 102,104, infra, p. 12, n. 13). 8 

F. The Company’s alleged refusal to bargain collectively 


As already stated, supra, p. 3, the Company had 
admittedly bargained in good faith with the Union 
until July 1949 when the parties reached an impasse 
in the negotiations because of their inability to agree 
upon the question of arbitration of discharges for 
“cause."’ On September 6, 1949, three days after the 
discharge of the ten employees heretofore discussed, 
the Union requested the Company to reinstate these 
employees, submit their cases to arbitration, and 
* 4 upon settlement of the discharge question” to resume 
collective bargaining (R. 19-20, 75; 100, 231). The 
Company rejected the Union's proposals, indicating 
that it was not willing to resume negotiations on the 
basis proposed by the Union since the ten employees 
were terminated “for just and compelling reason and 
we are not willing To have them back in our employ¬ 
ment” (R. 20, 75-76; 100, 232). 


7 St roupe was also the elected president of the Union (R. IS—19; 
140). 

8 During the period of the distribution of the second-class hand¬ 
bill. the Company learned that the Union had also communicated 
with the Federal Communications Commission on August 0. 1040, 
criticizing the quality of the Company's television programs and 
request ing that “the television channel be granted to someone" else 
(lv. .Vi-50; 104—105. liOM). The Hoard found that this communi¬ 
cation was not a factor leading to the discharges (R. 56). 
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About six months later, in March 1950, and again 
in May 1950, the Union repeated its request to 
resume negotiations (E. 20, 22, 76; 202-203, 209, 
210. 255). In response to the Union’s March request, 
the Company suggested delay, stating that it pre¬ 
ferred to wait until the conclusion of the then pending 
Board hearing on the Union’s charge that the Com¬ 
pany diseriminatorily discharged the ten employees, 
and until General Manager Crutchfield's return from 
a recuperating vacation of* about two weeks (R. 20-22; 
202-203, 210-214). 9 In response to the Union’s later 
bargaining request, made on May 10, 1950, the Com¬ 
pany, by a letter dated May 13, 1950, called upon 
the Union to prove its majority position (R. 23, 
77-7S; 203, 258). By that time a period of one 
year had elapsed since the certification of the Union 
as statutory representative (R. 23; 204, 223, supra, 
pp. 2-3). 10 By that time also, the Union admittedly 
had no members still employed in the bargaining 
unit established by the Board (R. 23, 73; 205, 207). 11 

9 Crutchfield was the chief executive at Station "\VI»T and was 
one of the Company’s negotiators. lie had undergone a major 
surgical operation on February 10. 1050. and did not return from 
his recuperating vacation until April 10. 1050 (R. g0; g09). 

10 Under a well-established Board rule, an employer is not free 
to challenge a union's majority status within one year of the 
union’s certification, except where there is a showing of “unusual 
circumstances." Arthur .1. Horrhrrt. 00 X. L. R. 1». 0-14. 045. en¬ 
forced in this respect lss F. (g<l) 474 (('. A. 4): Jersey City 
WehJiny <0 Mucjiinr 11 orl'-s. I nr.. Og X. L. R. 1>. 510. 511. 

11 Just before the discharges of September 3, 1010 {.supra, pp. 
7-8), there were gg technicians in the appropriate unit of whom 15 
were union members (R. 73; 200. Tr. 791-792). The Company's 
discharge of ten union men left five in its employ {ibid.). The 
Union expelled these remaining five from membership in January 


THE BOARD’S DECISION AND ORDER 

IT]>on tlu* foregoing facts, the Board concluded that 
the Company had not violated Section S (a) (3) and 
(1) of the Act by discharging nine of tlu* ten em¬ 
ployees on September 3, 1949, for distributing the 
second-class handbill. The Board found that the 
publication and distribution of the handbill was not 
a defensible and protected concerted activity within 
the meaning of Section 7 of the Act because in ac¬ 
cusing their employer of offering inferior television 
service to the public and appealing to the public to 
boycott its product, the employees did not disclose 
any purpose to secure benefits for themselves as 
employees, but on the contrary, indicated that they 
were speaking in tlu* role of “experts,” for the pur¬ 
pose of securing better television service* for the con¬ 
sumer public as a whole (R. 13-17). 

The Board further concluded that the Company 
had not violated Section S (a) (5) by refusing to 
bargain collectively with the Union. The Board 
pointed out that after reaching a legitimate impasse 
in the negotiations in July 1949, the Union made 
no bona fide and effective bargaining request until 
May 10, 1950, more than one year after the certifica¬ 
tion of the Union, and after the Union had admittedly 
lost its majority standing among the employees who 
then comprised the unit. The Board concluded that 
since the discharges of September 3 by which the 

1950, for violating the Union’s constitution by crossing the picket 
line (R 73; 205,208). 

99286$—52-3 
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Company caused the Union to lose its majority were 
not violative of the Act, the Company was not barred 
from challenging the representative status of the 
Union (R. 23) A 

Accordingly, the Board dismissed the complaint in¬ 
sofar as it alleged that the Company discriminatorily 
discharged nine employees and unlawfully refused to 
bargain in violation of the Act (R. 27-28). 1 ’ 

SUMMARY OF ARGUMENT 

I 


On the particular facts of this case the Board prop¬ 
erly found that the distribution of the second-class 
handbill by the discharged employees, although a 


5 - The Board adopted all of the Trial Examiner's subsidiary 
findings of fact, but reversed his conclusions of law. Thus, the 
disagreement between the Trial Examiner and the Board turns 


not upon findings of fact the “significance” of which “depends 
largely on the importance of credibility in the particular case.” 
but upon inferences and conclusions which do not fall within the 
special competence of the Examiner. Cnirersal Camera Corp. v. 
.V. /.. R. Ii.. :’,40 I’. S. 474. 406. See also Joy Silk Mills v. ;Y. L. 
R. Ii.. ST App. D. C. 360, lsf> F. (2d) 732, 742. certiorari denied, 
341 U. S. 014: ;V. L. R. B. v. Chautauqua Hardware Corp.. 10*2 F. 
(2d) 402 (C. A. 2) : A meriean Xews paper Publishers v. .V. L. R. B.. 


20 L. Ii. R. M. 2230. 2246 (C. A. 7): A. L. R. B. v. Wiltse. 1SS F. 


(2d) 017. 025 (C. A. 6), certiorari denied. 342 U. S. S“>0. Cf. A. L. 
R. B. v. International Rice Milling Co.. 341 U. S. 66f>. 66S. 

13 The Board sustained the allegation in the complaint that the 
Company discriminatorily discharged a tenth employee (Flower) 
because, contrary to the Company's contention, that employee did 
not distribute the second-class handbill and was not a member of 
the Union's executive committee which approved this activity (R. 
18-10, supra, p. 0). The Board also sustained the charge that an 
“unsatisfactory” license rating given by the Company to one of 


the nine discharged employees, prior to his discharge, was dis¬ 
criminatorily motivated (R. 11-13). 
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“concerted*’ activity, was not within the protection 
of Section 7 of the Act. The right to participate in 
“concerted activities” guaranteed employees by that 
Section does not include collective activities which, in 
the circumstances, are “indefensible.” Thus, the 
Board and the courts have held that the Act does not 
protect concerted activities which are illegal or im¬ 
proper in purpose or method of attainment. Whether 
or not a particular concerted activity is too “inde¬ 
fensible” to warrant statutory protection is a matter 
committed in the first instance to the Board’s determi¬ 
nation which, if reasonable, should be accepted by the 
Court. 

The Board concluded that the means here employed 
by the employees (the distribution of the handbill), 
were improper, although designed to achieve a law¬ 
ful ultimate objective (a bargaining contract with the 
employer). While the employees accused their em¬ 
ployer of mulcting the public by furnishing inferior 
television service, tliev failed to disclose that the 
purpose of their attack was to secure benefits for 
themselves as employees. Instead, by failing to 
identify their interests in the employer-employee re¬ 
lationship, by omitting any reference to the pending 
labor dispute, by neglecting to disclose that the hand¬ 
bill was sponsored by the Union, and by signing and 

distributing the leaflet in the name of the “WBT 

$ 

Technicians,” the employees purported to speak, as 
the Board found, in the role of specially informed 
consumers interested in securing better television 
service for themselves and the public at large. This 
publication is therefore distinguishable from the tra- 
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ditional type of union activity where employees, either 
in their own name or the name of their union, seek to 
publicize the facts of a labor dispute and to enlist public 
support for their position. This is not to say that 
employees may not, in the exercise of the rights of 
free speech and “fair comment,” speak out on matters 
falling' outside the area of the employer-employee re¬ 
lationship. But the Act does not go so far as to 
protect them against employer reprisals for doing so. 
The employer may discharge an employee for any 
reason, so long as it is not for participation in activity 
protected by the Act. 

II 

The Board properly found that the Company ’s 
failure to honor the Union's request to bargain on 
May 13, 1950, was not a violation of Section 8 (a) 
(5) and (1). By that time the Union no longer rep¬ 
resented any of the Company's technicians and a 
period of more than one year had elapsed since the 

certification of the Union. Contrarv to the Union’s 

•> 

contention, the discharges in September 1949, by 
which the Company caused the Union to lose its ma¬ 
jority, were not violative of the Act and, therefore, 
the Company was free to challenge the Union’s 
status as bargaining agent. 


« 
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ARGUMENT 

Point I 

Upon the record of this case the Board acted reasonably in de¬ 
termining that the publication and distribution by the dis¬ 
charged employees of a handbill, impugning the quality of 
their employer's product, was not such concerted activity as 
the Act protects, and, therefore, that the Company’s dismis¬ 
sal of the employees for engaging in that activity was not a 
violation of Section 8 (a) (3) and (1) of the Act 

The facts upon which the Board based its conclu¬ 
sions on this phase of the case are not in dispute. 
The Company admittedly discharged the nine em¬ 
ployees involved in this proceeding because in the 
course of their picketing for a bargaining contract 
they published and distributed the second-class hand¬ 
bill impugning the quality of its television service to 
the public. Seven of the nine employees acknowl¬ 
edged at the Board hearing that they had distributed 
the leaflets (supra, p. 8). The remaining two em¬ 
ployees, both members of the Union’s executive 
committee, did not contradict the testimony of Hicks, 
the manager of the Union, that “each” member of 
the executive committee had “approved” the handbill 
for distribution (supra, p. 8). 14 The narrow question 

14 As already indicated in the Statement of the Case (supra, p. 
1), there is considerable testimony that the two employees also 
circulated the leaflet. The Board did not find it necessary to re¬ 
solve the conflicting evidence on this point because the employees, 
by approving the distribution of the leaflet as committeemen of 
the Union, were subject to the same discipline as those who physi¬ 
cally distributed the leaflet (li. 18). See II oarer Compuny v. .V. L. 
R. B .. 191 F. (2d) 880, 889. 891 (C. A. (5). Cf. N. I. R. B. v. Fan- 
steel Metallurgical Corp ., 80(» U. S. 240, 2A9-2G1, N. L. R. B. v. 
Taylor Colquitt Co .. 140 F. (2d) 92. 98 (C. A. 4) : A. L. R. B. v. 
Ohio Calcium Co.. 188 F. (2d) 721, 720 (C. A. 6). 


16 


presented is whether the distribution of the second¬ 
hand leaflet was a protected conceited activity within 
the meaning* of Section 7 of the Act. If, as the Board 
found (R. 13-17), this activity was not protected by 
the Act, the Company’s disciplinary action against 
the participants was not an unfair labor practice. 
An employer “is at liberty, wherever the occasion 
may arise, to exercise its undoubted right to sever his 
relationship for any cause that seems to it proper 
save only as punishment for, or discouragement of, 
such activities as the Act declares permissible.” 
Associated Press v. A. L. P. B., 301 U. S. 103. 136. 

The Board found that although the distribution of 
the handbill was a “concerted” activity, it was outside 
of the protective scope of Section 7. Before turning 
to tlie considerations which support the Board's de- 
ternjination, it must be noted that the sole issue be fore 
this Court is the reasonableness of the Board's deter¬ 
mination. Where, as here, “the question is one of 
specific application of a broad statutory term in a 
proceeding in which the agency administering the 
statute must determine it initially, the reviewing 
court's function is limited * * * [T]he Board's 

determination is to be accepted if it has ‘warrant in 
the record* and a reasonable basis in law,” N. L. R. B. 
v. If curst Publications, 322 U. S. 111. 131. Accord: 
Universal Camera Carp. v. A’. L. R. B. f 340 U. S. 
474, 4SS. 15 


v ‘ Although there was a dissent by one Board Member on this 
point, if the majority notion was reasonable, the existence of a 
dissent does not. of course, take the case out of the operation of 
the rule. mo>t recently enunciated in Radh> Corporation of Amer- 
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A. The Board properly construed Section 7 of the Act not to protect con¬ 
certed activities which are “so indefensible,” under the circumstances, 
as to warrant the employer in discharging the participants 


Section 7 of the Act guarantees to employees the 
right to engage in “concerted activities for the pur¬ 
pose of collective bargaining or other mutual aid or 
protection." However, the courts and the Board have 
recognized that "not all activities in which employees 
act together are ‘concerted activities’ within the 
meaning of the statute." Joanna Cotton Mills Co. v. 
N. L. It It, 176 F. (2d) 749, 752 (0. A. 4). See also 
U. A. ir. v. TF isconsin Employment Relations Board, 
336 U. S. 245, 2 56; Albrecht v. N. L. R. B. } 1S1 F. (2d) 
652, 65S (C. A. 7); Iloovcr Company, 90 N. L. R. B. 
1614, 1621, enforced as modified 191 F. (2d) 380 
(C. A. 6) : Elk Lumber Company, 91 N. L. R. B. 333, 
336-337. The test laid down by the Board 13 years 
ago in Harnisehfeger Corp., 9 N. L. R. B. 676 (quoted 
with approval by the Supreme Court in V. A . TF. v. TT is- 
eonsin Employment Reldf ions BVard, 3dbU. B:-45,"25tr)', 


is “whether [the] particular activity was so indefensi¬ 
ble, under the circumstances, as to warrant the respond¬ 
ent [on tployer]7 under the* Act, In 71 iscliargmg~[Tlie 
participants]." - - 


iea v. United States, :»41 U. S. 412. 420. that the “courts should not 
overrule an administrative decision merely because they disagree 
with its wisdom,” even where, as in that case, the wisdom of the 
airencv's decision “can be contested as shown in dissenting opin¬ 
ions** of some of its members. The “Board acts as a unit (Sperry 
G tf rosea pe Com pany v. .V. L. R. />.. 120 F. (2d) 022. 024 (C. A. 
2)). and the “legal effect of the challenged report * * * is 

the same as if supported by all members” of the Board. Ii. <(• O. 
R. Co. v. United States. 208 F. S. :> 10. :>02. See also Paeleard Motor 
Car Co. v. Ah L. R. />'.. :B0 r. S. 18.1. 102—10:1: A’. L. R. R. v. Sar¬ 
tor' os. 140 F. (2d) 20:1.201-206 (C. A.2). 
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T he question whether or not^ jup^ti^ular concerted 
activity isjlso.indefensible” as to warrant discharge, 
like so many other issues presented to the Board, is 
one committed in the first instance to the Board s dis¬ 
cretion. It “is the function of the Board to weigh 
the conflicts which arise from time to time out of the 
exercise of those rights and to determine in each case 
whether the interest of the employees or the interest 
of the employers should be held paramount. 7 
A . L. R. B. v. Illinois Tool Works, 153 F. (2d) 811, 
S16 (C. A. 7); Albrecht v. .V. L. Ii. £.,181 F. (2d) 
652, 659 (C. A. 7). See also Republic Aviation Corp. 
v. A'. L. R. B. y 324 U. S. 793, 798; A\ L. R. B. v. 
Stoirc Spinning Co. 336 U. S. 226, 231. 

In the course of experience of many years, the Board 
has resolved particular conflicts of interests in favor or 
employees, or employers, as the circumstances war¬ 
ranted. Where objectionable conduct engaged in by 
employees in pursuit of their collective ends was found 
trivial and sporadic,’" or reflected merely “a moment of 
animal exuberance.” 17 or amounted to no more than 
“violence of a type as common to labor disputes as a fist- 
fight upon a picket line,’*" the Board and the courts 
have held that it would not effectuate the purposes 

1,; Re public Steel Corp. x. A . L. R. B.. 1UT F. (2d) 472. 470 (C. A. 
6), certiorsiri denied on t his point 400 I . S. 684. 

17 X. I.. R. />. v. Illinois Tool II orl's. 17)o F. (2d) Sll, 815—810 
((\ A. 7). quoting from Mill' Wagon Drirers x. Meadou'moor 
1>airlt s. ///r.,612 l . S. 2S,. 204. 

.V. L. R. B. x. Starkpole Carbon Co.. 105 F. (2d) 167. 176 
< (\ A. 4). certiorari denied 608 U. S. 605: X. L. R. B. x Reed <{• 
Prince .1/ ft/. Co., lls F. (2d) s74. 888 (C. A. 1). certiorari denied 
614 V. S. 505. 
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of the Act to deny the remedy of reinstatement to the 
offending employees. But where the misconduct of 
employees in the course of collective activity is “so 
violent or of such serious character as to render the 
employeefs] unfit for further service,” 19 the Board 
and the courts have held that the statute does not 
afford them immunity against discharge. 2 ' The same 
rule has been applied where the objective of concerted 
activity is unlawful, although the means employed 
for its attainment are not improper. 21 The rationale 
for the rule is that “the protection of the right of em¬ 
ployees to full freedom in self-organizational activi¬ 
ties should be subordinated to the vindication of the 
interests of society as a whole." X. L. R. B. v. Illi¬ 
nois Tool Works, 153 F. (2d) 811, 816 (C. A. 7). See 
also N. L. R. B. v. Faust eel Metallurgical Corp., 306 
U. S. 240, 253. 

In this case, the Board concluded (R. 16-17) that 
although the ultimate purpose of the collective activity 


19 .V. L. R. B. v. Illinois Tool Works, xupra. at 815-816. 

20 iV. L. R. B. v. Fo nsted Metallurgical Corp.. 306 U. S. ‘240 (sit- 
down strike) : Southern S. S. Co. v. N. L. R. />.. 316 U. S. 31 (strike 
on board ship); .V. L. R. B. v. Sands Manufacturing Co.. 306 V. S. 
332 (strike in breach of contract) : .V. L. R. II. v. Ohio Calcium Co.. 
133 F. (2d) 721. 725. 727 (C. A. 6) (“violence of great propor¬ 
tions*') : Elk Lumber Co.. 91 X. L. R. B. 333, 336-338 (slow¬ 
down). See also U. .4. 1I\ v. Wisconsin Employment Relations 
Board. 336 U. S. 245 (intermittent work stoppages). 

21 American News Co.. 55 X. L. R. B. 1302. 1312 (strike to compel 
violation of Wage Stabilization Act): Thompson Products. Inc.. 
72 X. L. R. B. 886 (strike to compel employer unfair labor prac¬ 
tices): Mack ay Radio A- Telegraph Co.. 96 X. L. R. B. Xo. 106, 
28 L. R. R. M. 1579 (strike to secure unauthorized union-shop 
contract). 
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here in question was to force bargaining concessions 
from the employer and, therefore, was lawful, the 
means employed to attain this objective were “so 
indefensible'* as to he “beyond the pale of statutory 
protection. Thus, contrary to the Union’s contention 
(Pet. Br. 9, 12, 20-21), the test applied by the Board 
in determining whether the concerted activity here 
pursued was within the scope of Section 7 is precisely 
the same as that heretofore uniformly and consistently 
applied by the Board with the courts’ approval. We 
shall now demonstrate that on the record of this case 
the Board properly found (R. 16-17) that the 
“tactics’’ resorted to by the employees to secure 
their lawful objective were “indefensible.” 

B. The Board properly found that the disparagement by the employees of 

the product of their employer, without disclosing that the purpose of 

their attack was to secure employee benefits, was not a defensible and 

protected concerted activity 

The principal basis for the Board’s determination 
that the distribution of the second-class handbill was 
not a defensible union activity is that the handbill 
did not disclose that it was sponsored by the Union 
or by the employees for the purpose of securing any 
employment benefits. The handbill gave no inkling 
that it was published in furtherance of a labor dis¬ 
pute. It made no reference to any employment 
grievances or contract demands, not even to the 
pendency of a labor dispute." The whole theme of 

-Many leaflets were distributed without explanation far from 
the scene of picketing, batches of them being thrown in open win¬ 
dows of busses, some of them left in restaurants and barber shops, 
and others sent in the mail {supra, p. 6, R. 15, 53; 101, 149, 171, 
181,194, 199). 
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the handbill was that the employer should be boy¬ 
cotted because it was fleecing the public by furnishing 
inferior television service. As the Board stated 
(R. 15-17) : 

The thesis of this handbill, which the Union 
distributed during a 10-day period beginning on 
August 24, was that [the Company] was 
mulcting the public by furnishing technically 
inadequate, “second-class,’ ? television service 
* * * They [the employees] did not indi¬ 

cate that tliev sought to secure anv benefit for 
themselves, as employees, by casting discredit 
on their employer. * * * And the gist of 

their appeal to the public was that the employer 
ought to be bovcotted because he offered a 
shoddy product to the consuming public—not 
because he was unfair to the employees who 
worked on that product. 

The handbill represented a marked departure from 
any previously circulated by these employees. Previ¬ 
ous handbills openly identified the employer-employee 
relationship, publicized the grievances of the em¬ 
ployees and appealed for support in the employees’ 
struggle for betterment of working conditions (supra, 
pp. 4-5). Significantly, the new leaflet, unlike the ear¬ 
lier ones, was signed and distributed in the name of 
the “TYBT Technicians,” rather than in the name of 
the Union, a fact which, under the circumstances, 
fully supports the Board’s finding (R. 16) that the 
technicians “purported to speak as experts, in the in¬ 
terest of consumers and the public at large,” rather 
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than in the interest of employees engaged in a labor 
dispute. 1 '' 

The distribution of the handbills in this case was, 
therefore, not the traditional type of* activity in 
which employees seek to acquaint the public with 
the facts of* a labor dispute and to enlist sympathy 
and support for their position in the dispute. Such 
activity has long been held to be a legitimate means 
of economic coercion, protected by the Act. A. L. 
R. B. v. Illinois Tool JUo/Ax 153 F. (2d) 811, 815- 
816 (C. A. 7): Westinf/liousc Electric Carp., 77 
X. L. K. I>. 1058. reversed on other grounds, 179 F. 
(2d) 507 (C. A. 6). The critical fact in this case, and 
the fact upon which the Hoard here predicated its find¬ 
ing that the circulation of* the second-class handbill was 
not protected, is that that handbill did not seek to publi¬ 
cize any labor dispute or to promote any employee, 
as distinguished from consumer, interests. 

The present case is thus distinguishable from cases 
cited by the Union (Pet. Br. 15-17) such as 

2:1 The fact that the handbill was silent as to the identity of the 
Union was found significant in determining the question whether 
the technicians were speaking in their own interest as employees, 
or as consumers. By adverting to this omission from the hand¬ 
bill. however, the Board did not imply, as the Union contends, 
(Pet. Br. It)) that concerted activity is protected only when the 
employees are acting in the formal capacity of a trade union. Of 
course, legitimate concerted activities engaged in by employees 
for their “mutual aid and protection** (Section 7 of the Act) are 
protected whether under the aegis of a union or not. A*. L. R. R. 
v. Schwarts. 140 F. (’2d) 773, 774 (C. A. f>) : Joanna Cotton Mills 
Co.. 176 F. (2d) 749, 752 (C. A. 4) : N. L. R. />. v. Clausen. 1S8 F. 
(2d) 439, 443—444 (C. A. 3), certiorari denied, 342 U. S. S6S. 







N. L. R. B. v. Illinois Tool Works, 153 F. (2d) 811 
(C. A. 7); N. L. R. B. v. Peter Cailler Kohler Swiss 
Chocolates Co., 130 F. (2d) 503 (C. A. 2); and 
Westinghouse Electric Corp., 77 N. L. R. B. 1058, 
reversed on an unrelated point, 179 F. (2d) 507 (C. A. 
6), which held that employees acting in concert “for 
the purpose of collective bargaining or other mutual 
aid or protection 77 (Section 7 of the Act) did not 
forfeit the protection of the statute merely because 
they had published damaging criticism of their em¬ 
ployer. As the Board here observed (R. 16-17), the 
employees involved in those cases “in one way or 
another denounce [d] their employer for his conduct 
of labor relations or affairs germane to the employ¬ 
ment relationship,' 7 and did not go “so far as to 
suggest that consumers ought to avoid the employer’s 
product because it was of inferior quality. 7 ’ 24 In 

24 In the Peter Cailler Kohler case, mainly relied upon by the 
Union (Pet. Br. 15-17) and the dissenting Board member (R. 
31—32) to support the view that the distribution of the second- 
class handbill was a protected activity, the employees published 
a resolution, which they had passed at a union meeting, condemn¬ 
ing their employer for helping its milk supplier defeat a “milk 
strike 7 ' called by a cooperative association known as the “Dairy 
Farmers' Union,” a competitor of the supplier. In deciding that 
the employees’ resolution in support of the cooperative association 
was a protected activity, the Court pointed out that the employees 
were in effect enlisting the aid of an organized group in the com¬ 
munity, in the hope that they themselves might obtain reciprocal 
support from that group if, and when, they might engage in a 
dispute over working conditions with their employer. The Court 
said that “a union may subsidize propaganda, distribute broad¬ 
sides, support political movements, and in any other way further 
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this case, however, the situation is altogether different, 
for, as the Board carefully pointed out (R. 16-17), 
the employees did not speak on “organizational mat¬ 
ters' ? or on anv matter affecting wages, hours and 
conditions of employment but rather on a matter of 
television service which affected their welfare as con¬ 
sumers.* 0 Compare *V. L. R. B. v. Reynolds Interna- 

it* cause or that of others whom ft wishes to win to its sidef' 130 
F. (2d) at 506 (italics supplied). Similar consideration can 
scarcely be said to have motivated the employees in the present 
case, for their handbill failed to disclose that it was sponsored by 
a labor organization or by employees for the purpose of furthering 
any employee cause. The Hoover Company case, 90 X. L. R. B. 
1614. another precedent relied upon by the dissenting Board mem¬ 
ber (R. 30-31). is also clearly distinguishable from the present 
case because there the employees related their request for a boycott 
of the employers product to the pending labor dispute and. more¬ 
over. directed their attacks against the employer's labor policies 
and not against his product. The Sixth Circuit reversed the 
Board’s finding that the employees' activity was protected on the 
ground that the boycott there continued while the employees were 
working and also after the certification of a rival union. 191 F. 
(2d) 380. 

25 For cases illustrating the Board's acute awareness of the right 
of employees to speak on matters affecting working conditions 
and collective bargaining, see Atlantic Towing Company . 75 X. L. 
R. B. 1169. 1171-1172. reversed on other grounds. 180 F. (2d) 726, 
182 F. (2d) 625 (C. A. 5) ; Bettcher Mfy. Carp., 76 X. L. R. B. 526, 
527; IVcsti/ighouxe Electric Corp ., 77 X’. L. R. B. 1058, 1060-1061, 
reversed on other grounds. 179 F. (2d) 507 (C. A. 6) ; Electronics 
Equipment Co.. 94 X. L. R. B. Xo. 19, enforcement denied and case 
remanded for further evidence on another point 29 L. R. R. M. 
2488 (C. A. 2. February 18. 1952). The Board has consistently 
recognized that this right is one of the most fundamental of the 
rights guaranteed by the Act and that limitations upon its exercise 
should not lightly l>e imposed (ibid.). Thus, employees* com¬ 
ments on matters of employee interest are protected even where 
they turn out to be inaccurate or highly prejudicial to the em¬ 
ployer, at least so long as any misstatements they contain are 


tiondl Pen Co., 162 F. (2d) 680, 683-684 (C. A. 7) and 
Fontaine Converting Works, 77 N. L. R. B. 1386, 
1387-1388 (where the employees' walkout to protest 
the demotion of a foreman was found to be primarily 
in the interest of the foreman and not the employees) ; 
Joanna Cotton Milts Co. v. N. L. R. B., 176 F. (2d) 
749, 753 (C. A. 4) (where the Court found that the 
circulation of a petition for the removal of a foreman 
“had no relation to collective bargaining, hours or 
conditions of work, or any sort of mutual aid or pro¬ 
tection of employees, but was simply and solely an 
effort * * * to get rid of or humiliate the super¬ 

visory employee”) : N. L. R. B. v. Indiana Desk Co., 
149 F. (2d) 9S7, 995 (C. A. 7) (where the Court 
concluded that “the picketing was not conducted for 
the purpose of publicizing the strike or any grievance” 
but to obstruct access to the employer's premises). 

The contention that the statements in the second- 
class handbill were “not libelous," being privileged as 
“fair comment on a matter of public interest” and 
were protected by the constitutional guarantee of free 
speech (Pet. Br. 21-26, R. 61) is, we submit, wholly 
irrelevant. The Board does not dispute the proposi¬ 
tion, stressed in the Union's brief (pp. 8, 23-26) and 
in the opinion of the dissenting Board member (R. 
37), that employees, no less than other members of 
the public, are privileged to “speak out on matters of 
general public concern, whether they be the character 

not motivated by malice. ,V. L. R. B. v. Illinois Tool Work *. 153 
F. (2d) 811, 815-816 (C. A. 7) ; N. I. R. B. v. Peter Coilier Kohler 
Swiss Chocolates Co., 130 F. (2d) 503, 506 (C. A. 2) : Cum no v. 
N. L. R. B., 100 F. (2d) 898.902-903 (C. A. 3). 
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of TV programs or defective war materials." The 
point is, however, that the protection of the Act is 
not coextensive with the protection accorded citizens 
under the Constitution or other laws. The National 


Labor Relations Act deals only with matters affect¬ 
ing the employer-employee relationship. (See cases 
supra, pp. 24-25.) And so, when the employees here 
spoke on a matter not within the scope of that relation¬ 
ship, “they took a position outside the protection of the 
statute and accepted the risk of the termination of 
their employment upon grounds aside from the exer¬ 
cise of the legal rights which the statute was designed 
to conserve." A. L. R. B. v. Faust eel Metallurgical 
Corp., 306 U. S. 240, 256-257. 2,5 

The Union's further contention (Pet. Br. 19-20) 
that the Company failed to adduce any evidence that 
it suffered any financial losses by reason of the dis¬ 
paragement of its product in the handbill is likewise 
irrelevant. An employer is not obliged to justify a 
discharge for employee conduct, offensive to the em¬ 
ployer, which is not within the ambit of statutory 
protection. Nor. for that matter, must he undertake 
to dissipate the damaging effect of such activity by 
resorting to counter propaganda, as suggested by the 
Union. Cf. V. L. R. B. v. Fansteel Metallurgical 
Corp., 306 U. S. 240, 254: Maryland Drgdock Corp. v. 
N. L. R. B., 183 F. (2d) 538, 542 (C. A. 4); Perfect 
Circle Co. v. N. L. R. B., 162 F. (2d) 566, 573 (C. A. 


26 Section S (c) which provides that the expression of “any 
views, argument, or opinion * * * shall not constitute or be 

evidence of an unfair labor practice** under the Act has no bearing 
on the issue under discussion. The Union here has neither been 
charged with, nor found guilty of, an unfair labor practice. 


7). As already shown {supra, pp. 16), an employee 
may be discharged “for a poor reason, or no reason 
at all, so long as the terms of the statute are not vio¬ 
lated.” A\ L. R. B. v. Condenser Corp., 128 F. (2d) 
67, 75 (C. A. 3). In any event, the uncontradicted 
evidence show’s that there actually occurred an unex¬ 
pected drop in the sale of television equipment during 
and after the distribution of the handbills {supra, 
p. 7). It stands to reason, as the Trial Examiner 
observed (R. 53) that “since the price Respondent 
[Company] charged for television time depended 
upon the number of television receiving sets in the 
area, a drop in sales of receiving sets would be detri¬ 
mental to the development of Respondent's new* tele¬ 
vision operation/' Indeed the record shows, as the 
Examiner and the Board found (R. 53, 60), that the 
Company operated “in the red" during the period 
of the distribution of the second-class handbill {supra, 
p.7). 

In these circumstances, it is apparent that the 

Company’s discharge of the employees w’as motivated 

bv substantial considerations unrelated to anv anti- 
* % 

union animus. As the Board stated (R. 16), the 
“tactics" of the employees in deprecating the prod¬ 
uct of their employer in the role of “experts" were 
“hardly less ‘indefensible’ than acts of physical 
sabotage." Their conduct w*as not simply a momen¬ 
tary reflection of “animal exuberance” on the picket 
line but, as the uncontradicted evidence shows {supra, 
]>]). 4, 6-7, R. 126, 127, 157-158), the result of a care¬ 
fully and deliberately planned campaign to “break 
WBT." The Board was therefore justified in con- 
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eluding that the conduct of the employees was “so 
indefensible” as to render them “unfit for further 
service." .V. IT B. v. Illinois Tool Works, 153 
F. (2d) 811, Sid (C. A. 7). 27 

Point II 

The Board properly found that the Company’s refusal to bar¬ 
gain with the Union in May 1950 was not a violation of 
Section S (a) (5) and (1) of the Act, since the Union no 
longer represented a majority of the Company’s employees 
at that time and its loss of majority was not attributable to 
any unfair labor practice of the Company 

As the Union concedes in its brief (p. 28), the 
validity of the Board’s determination that the Com¬ 
pany was justified in refusing to bargain with the 

Union on Mav 13, 1950 turns whollv on whether 

* • 

the Board correctly concluded that the Company's 
discharge of the nine employees on September 3, 
1949, for distributing the second-class handbill, was 
not a violation of the Act. Since, as we have shown 
(supra, pp. 20-28), the discharges in September 1949, 
by which the Company caused the Union to lose its 
majority, were not illegal, the Union’s majority loss 
was not attributable to any wrongful action by the 

27 We wish to emphasize that the Board limited its decision to 
the particular facts in this case. The Board did not find it neces¬ 
sary to decide whether the distribution of the second-class handbill 
would have been protected if its text had disclosed that it was 
related to a labor dispute (R. 17. n. 18). The crux of the Board's 
holding is that the disparagement by employees of their employers 
product, in the role of “experts," is no more protected activity 
under the statute than acts of physical sabotage, mutiny, seizure 
of property, and other improper methods for carrying out legiti¬ 
mate objectives. 
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Company. Accordingly, the legal principle relied on 
by the Union (Pet. Br. 28) that “a refusal to bar¬ 
gain because of an alleged loss of union majority which 
is due to the unfair practices of the employer, is a 
violation of Section 8 (a) (5) of the Act” has no 
application here. See 'N r L. R. B. v. Fansteel Metal¬ 
lurgical Corp., 306 U. S. 240, 261-262; A 7 . L. R. B. v. 
Sands Mfg. Co., 306 U. S. 332, 344; Boeing Airplane 
Co. v. N. L. R. B., 85 App. 1). C. 116, 174 F. (2d) 
988, 991. Accord: Franks Bros. Company v. 

N. L. R. B., 321 U. S. 702, 705-706; Medo Photo 
Supply Corp. v. A\ L. R. B., 321 U. S. 678, 687; West 
Texas Utilities Co. v. N. L. R. B., 87 App. D. C. 179, 
184 F. (2d) 233, certiorari denied, 341 U. S. 939. 

CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the petition should be denied. 

George J. Bott, 

General Counsel, 

David P. Fixdling, 
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Samuel M. Singer, 

Attorneys, 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 11, 235 


LOCAL UNION NO. 1229, INTERNATIONAL BROTH¬ 
ERHOOD OF ELECTRICAL WORKERS, Petitioner , 

v. 

NATIONAL LABOR RELATIONS BOARD, Respondent , 


On Petition to Review and Modify in Part an Order of 
the National Labor Relations Board 


The respondent in its brief seeks to limit the proper 
scope of judicial review of the order of the Board in this 
case by converting the question of law as to whether the 
conduct of the discharged employees is protected by Sec¬ 
tion 7 of the Act into a question of whether the Board 
“acted reasonably” (Resp. Br., I, 16, 18). It then seeks 
to limit the scope of judicial review, even on the issue of 
“reasonableness,” by adverting to the Board's “experi¬ 
ence of many years” (Resp. Br., 18). 

The Supreme Court of the United States rebuked the 
Board’s substitution of its administrative policy for the 
Congressional policy enacted by statute in Colgate Palm- 
olive-Peet Co. v. National Labor Relations Board , 338 
U. S. 355, 363 when it reversed the so-called Rutland Court 
doctrine which had been applied by the Board for many 
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years. Tlie Court there stated, in language applicable 
to the instant case, that 

“To sustain the Board’s contention would be to per¬ 
mit the Board under the guise of administration to 
put limitations in the statute not placed there by Con¬ 
gress.” 


See Cadwallader v. Sholl, decided January 31, 1952, 

-- h$b. e.-—. 

The United States Court of Appeals for the Ninth Cir¬ 
cuit has recently refused to bow to the superior expertise 
of the Board on an issue of the propriety of agency action 
which the Court considered equally within its competence. 
In National Labor Relations Board v. Guy F. Atkinson Co., 
C.C.A. 9, decided February 29, 1952, 20 Labor Cases, p. 
81,037, the Court held that the retroactive application of 
the Board's policy of assuming jurisdiction over cases in 
the building trades was ‘ ‘ arbitrary, capricious and an abuse 
of discretion” and stated: 


“We deal with a problem which courts have fre¬ 
quent occasion to consider and upon which we think 
it cannot be said that the board or commission has 
superior opportunity for knowledge.” (at p. 81,046). 


It is submitted that the central question in this case is 
whether the holding of the Board that the publication of 
the handbill was not covered by Section 7 of the Act is 
“in accordance with law.” It is further submitted that, 
even if the issue is whether the Board acted “reasonably,” 
this Court has at least equal competence with the Board 
on this matter and it should be determined that the Board’s 
ruling is unreasonable, arbitrary and capricious. 

The Board has completely ignored the considerations 
of public policy which are the basis of the legal protection 
of truthful utterances and fair comment on matters of 
general public concern. The right of fair comment on 



matters of public interest is based upon the public good 
and the belief that fair discussion is necessary to the ascer¬ 
tainment of truth and the advancement of public facilities. 
Yet the Board has based its decision in this case on the 
arbitrary and unreasonable conclusion that the utterances 
here involved, which come under the privilege of fair com¬ 
ment, “were hardly less ‘indefensible’ than acts of physical 
sabotage.” In this connection, it should be noted that 
the Board in its decision cited in support of its conclusion 
only one case, i.e., Brown Radio Service and Laboratory, 
70 NLRB 476, 478 (R., 16 fn. 13) and that case involved 
such unlawful acts of sabotage as removal of tubes 
from circuits, removal of plugs connecting microphones 
in the studios from the sockets and other measures taken 
to render the radio control room inoperative, 70 NLRB 476, 
487. 

The Board’s effort to equate truthful statements and 
fair comment with criminal sabotage cannot be justified 
by the fact that the handbill was issued by the employees 
of the Station rather than the Union representing such 
employees. The words “WBT Technicians” in the hand¬ 
bill referred to the occupation of the employees in the same 
sense as “Carpenters” or “Electricians” if such had been 
their occupation. The Board concedes in its brief that 
“legitimate concerted activities engaged in by employees 
for their ‘mutual aid and protection’ (Section 7 of the 
Act) are protected whether under the aegis of a Union or 
not.” (Resp. Br., 22, fn. 23). It also appears clear that 
the Board’s brief does not rely upon the subject matter 
of the handbill since the brief emphasizes that “the Board 
did not find it necessary to decide whether the distribution 
of the second-class handbill would have been protected if 
its text had disclosed that it w r as related to a labor dispute 
(R. 17, n. 18).” (Resp., Br., 28, fn. 27). The entire case for 
the Board seems to rest upon the fact that the utterance in 
the handbill was not ascribed to the Union (ibid.). 
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It is respectfully submitted that reiteration by the Board 
in its brief that the publication of the handbill is on the 
same level as “acts of physical sabotage, mutiny, seizure 
of property, and other improper methods for carrying out 
legitimate objectives” (id.) is not a valid substitute for a 
reason to support its conclusion. 

Xor can the unwarranted and unfounded conclusions of 
the Board in its decision be justified by the conclusion of 
the attorneys for the Board in their brief, without the sup¬ 
port of a finding by the Board, that the conduct of the em¬ 
ployees was “the result of a carefully and deliberately 
planned campaign to ‘break WBT’ ” (Resp. Br., 27). This 
finding was not made by the Examiner nor was it made by 
the Board. If there had been such a finding and if the 
Board had ruled that the purpose of the conduct of the em¬ 
ployees was to “break” the station, then the issue would 
have been whether the publication of the handbill was en¬ 
gaged in “for the purpose of collective bargaining or other 
mutual aid or protection” within the meaning of Section 7 
of the Act. (See Joanna Cotton Mills Co. v. NLRB, 176, 
F. (2d) 749). 

The fact is, however, that the Board found in the instant 
case that the ultimate purpose of the employees “—to ex¬ 
tract a concession from the employer with respect to the 
terms of their employment—was lawful” (R., 16). 

This finding also requires application to this case of the 
point made by respondent in its brief that although em¬ 
ployees may speak out in the exercise of the right of free 
speech and fair comment, the Act does not go so far as to 
protect them against employer reprisals for doing so, un¬ 
less they are 'participating in activity protected by the Act. 
(Resp. Br., 14). The Board’s finding that the employees 
spoke out in this case for the lawful objective under Section 
7 of the Act of extracting a concession from the employer 
with respect to the terms of their employment means that 




this was not an independent exercise of the right of free 
speech or fair comment unrelated to Section 7. The em¬ 
ployees spoke out “for the purpose of collective bargaining 
or other mutual aid or protection,” as found by the Board, 
and were, therefore, engaged in a concerted activity for the 
exercise of which employees are protected from discharge 
by Section 7 of the Act. 

The Board applied no ascertainable test of protected ac¬ 
tivities to the facts in this case. The statement in its brief 
(page 20) that the test applied by the Board is “the same 
as that uniformly and consistently applied by the Board 
with the courts’ approval” is apparently based on the pre¬ 
vious statement in its brief (page 17) that the test of “in¬ 
defensibility” was laid down by the Board 13 years ago in 
Harnischfeger Corp., 9 NLRB 676. The Board is picking 
up a word in an earlier decision which was not given the 
meaning then which the Board seeks to convey now, for 
the Harnischfeger decision which held a slow down in¬ 
terruption of production not “indefensible” was rendered 
in 1938 and the same Board ruled in 1940 that a mutiny 
in violation of Sections 292 and 293 of the Criminal Code 
was defensible. (Southern Steamship Corp., 23 NLRB 26 
reversed by the United States Supreme Court in 316 U. S. 
31). 

The dangerous results implicit in the Board’s decision in 
the instant case have been given recent expression by Pro¬ 
fessor Fred Witney in 3 CCH Labor Law Journal , pages 
92-93: 

“Along these lines the Board’s decission in Jefferson 
Standard Broadcasting Company bears close scrutiny. 
This case, decided by the NLRB in the summer of 
1951, did not involve union or employee conduct cal¬ 
culated to interfere with the rights of workers not 
to engage in union activities. It is, however, a good 
illustration of the degree to which the Board may go 
in limiting reinstatement rights because of worker 
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activities while on strike. In the Jefferson case, the 
Board ruled that an employer may legally fire a group 
of workers during a labor dispute for publicly dis¬ 
crediting his product. The “product” in this case 
was TV broadcasts. During a dispute in which the 
employees engaged in picket line duty, they distributed 
a handbill calling attention to the fact that the sta¬ 
tion’s programs consisted largely of old canned films. 
The majority of the Board declared: “These tactics 
in the circumstances of this case, were hardly less in¬ 
defensible than acts of physical sabotage.” The ma¬ 
jority conceded that employees may speak freely under 
the protection of the law on matters pertaining to 
their union activities, or may request the public to 
stop patronizing an employer until he agrees to union 
terms. However, the attack in the TV case, the ma¬ 
jority declared, was not related to their interests as 
employees and consequently did not constitute a con¬ 
certed activity protected by the law. 

Many people undoubtedly would agree with Mr. 
Murdock, Board member, who dissented with the ma¬ 
jority in this case. He was distressed that the ma¬ 
jority considered the right to engage in the concerted 
activities of such ephemeral character so as “to be 
forfeited simply because the activities are embar¬ 
rassing to the employer.” Furthermore, he declared 
that after all “these employees did no more than to 
point out to the public what in large measure it already 
knew, that the employer’s TV programs consisted 
largely of canned film of ranging degrees of antiquity.” 

Though there is some logic in the Board’s position 
in Jefferson Standard Broadcasting, the fact remains 
that the thinking which underlies the majority decision 
could result in an ever increasing propensity to limit 
reinstatement rights of strikers under marginal cir¬ 
cumstances. If the XLRB treats the concept of con- 
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certed activities in a cavalier manner, public policy 
dedicated to the encouragement of collective bargain¬ 
ing will be undermined. This public policy would be 
served best if the NLRB deprived workers of rein¬ 
statement rights only when their conduct was unmis¬ 
takably unlawful. Certainly the clubbing of non¬ 
strikers should preclude the enjoyment of reinstate¬ 
ment rights. On the other hand, it is extremely doubt¬ 
ful that reinstatement rights should be denied merely 
because strikers tell the public what it already knows 
about an employer’s product. The complexities of 
modern industrial life should caution against a policy 
which would unreasonably restrain the operation of 
reinstatement rights.” 

It is respectfully submitted on the basis of the considera¬ 
tions set forth in the petitioner’s main brief and this reply 
brief that, in the alternative to the entry of a decree, this 
Court should grant the prayer for relief in the petition by 
finding that the Board has improperly applied the law and 
by remanding the case to the Board with proper instruc¬ 
tions to fashion an appropriate remedy within the frame¬ 
work of the indicated principles of law. ( American Netvs- 
paper Publishers Assoc v. National Labor Relations Board 
and International Typographical Union, 190 F. (2d) 45). 

Respectfully submitted, 

Louis Sherman, 

Attorney for Petitioner , 
1200 15th Street, N. W. 
Washington 5, D. C. 


April 11,1952. 




